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Horatio L. Warner & others vs. Henry D. Butt & 
another. 


If, on the trial of a writ of entry against A. and B., there is any evidence against 
B, however slight, the court may properly refuse to direct the jury, before finding 
a verdict as to A., to return a verdict for B., for the purpose of his being a wit- 
ness for A. 

If a disseizee, who has a right of entry, peaceably enters upon the land, and there 
delivers a deed thereof, the deed will pass his title, though the grantee knows 
that the title is in controversy. 


Tuts was a writ of entry, to which both tenants, Henry D. 
Bull and Joseph Bull, pleaded the general issue, and Joseph 
Bull filed a special notice of a disclaimer. ‘Trrial before 
Dewey, J. who made a report thereof, as follows : 

VoL. XII. 1 
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The demandants claimed title to the demanded premises, 
under the following deeds: One from William Ashley to 
Israel Ashley, dated September 20th 1783; one from E. Bates 
and others to Thomas Ashley, dated December 5th 1818; 
and another from ‘Thomas Ashley to the demandants, datec 
July 30th 1845. They also introduced evidence tending to 
show, that they and those under whom they claimed had 
used the demanded premises as a wood lot, by frequently cut- 
ting wood and timber thereon, since the date of the deed first 
above mentioned. | 

The tenant Henry D. Bull relied on a title by deed, and 
upon an alleged adverse possession by those under whom he 
claimed. 

It appeared in evidence, that, in the year 1843, the above- 
named ‘Thomas Ashley brought an action against certain per- 
sons, for alleged acts of trespass on the premises demanded in 
the present suit; that they pleaded the general issue, and 
filed a specification of defence, in which they gave notice 
that they would show soil and freehold in William D. Bull. 
On the trial ot that action, in October 1844, Joseph Bull, one 
of the tenants in the present action, testified as a witness for 
the defendants, and a verdict of not guilty was returned. 

There was no evidence to show, that, since the date of 
Thomas Ashley’s deed to the demandants, (July 30th 1845, ) 
the tenant Joseph Bull had, by language, or by any act, 
claimed title to said premises, or that he had been on the soil, 
or had directed others to go upon it; unless the following 
constitute such evidence : 

It appeared that at various times, prior to July 30th 1845, 
said Joseph Bull maintained a fence around the premises, in 
connexion with a cultivated farm adjoining them, (the prem- 
ises being woodland,) and that he still continued in possession 
of said farm. It also appeared that William A. Bull, deceased, 
who was the son of said Joseph Bull, claimed title to said 
premises, under a mortgage from William Ashley, his grand- 
father, which mortgage was assigned to said William A. Bull, 
but has never been foreclosed; and that, on the death of 
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William Ashley, said Joseph Bull, who was then the husband 
of the only daughter and heir at law of said Ashley, claimed to 
have entered upon the premises, in connexion with his farm, 
and to have commenced his possession thereof. It did not 
appear that he had, since July 30th 1845, done any act indi- 
cating an intention to abandon the premises, or disconnect 
them from said farm. It appeared, further, that said William 
A. Bull died in 1843 or 1844, and that his executor, in 1844, 
by deed duly executed and recorded, released the whole farm, 
including the demanded premises, to the tenant Henry D. 
Bull, who is also a son of said Joseph Bull. 

After the evidence for the demandants was put in, the 
counsel for the tenants stated that said Joseph Bull was an 
important witness for the tenant Henry D. Bull, and moved 
that the issue on the disclaimer of said Joseph be presented 
to the jury before the case should proceed against the said 
Henry D. Bull. But the judge, considering it a matter rest- 
ing in the discretion of the court, declined to grant the mo- 
tion. ‘The motion was again made, after all the evidence on 
both sides was put in, and was again refused. 

The aforesaid deed from Thomas Ashley to the demand- 
ants was delivered on the premises, and there was evidence 
tending to show that said Thomas had, before the date of the 
deed, been dispossessed of a portion of the premises, and that 
the demandants knew, at the time of their purchase, that the 
title was in controversy. And the tenants contended, that, if 
these facts were proved, the jury should be instructed that 
the deed was void by reason of maintenance. But the judge 
refused so to instruct the jury, and a verdict was returned for 
the demandants. ‘The tenant Henry D. Bull alleged excep- 
tions. 

Boise & Davis, for the tenants. 

hk. A. Chapman, for the demandants. 

Dewey, J. 1. The request to the presiding judge to pre- 
sent to the jury the case of Joseph Bull, one of the tenants, 
before they should be charged with the case of Henry D. Bull, 
with a view of using the testimony of Joseph Bull, after a 
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verdict in his favor, upon the further trial of Henry D, Bull, 
was, in the opinion of the whole court, properly refused. 
The right of one of several defendants to a separate presenta- 
tion to the jury, of the issue as to him, is, from the very 
nature of the case, attended with much embarrassment and 
delay in the conducting of the case, and renders necessary, 
virtually, two trials in the same case. The original reason 
of the rule, sanctioning this course of proceeding, doubtless 
was, to prevent a fraudulent or improper joinder of persons as 
defendants, with a view to their exclusion as witnesses for 
the other party. It is therefore a salutary power to be vested 
in the presiding judge, and one which, from the very nature 
of the case, must, to some considerable extent, be a discre- 
tionary power, or at least the exercise of it must depend 
upon his view of the state of the evidence. 

If there be any evidence against such defendant, there is 
no legal right to insist upon a separate trial as to him, with a 
view of using him as a witness for the other defendant, 
although the judge may strongly incline to the opinion that 
the weight of evidence is in his favor. In the present case, 
there was evidence bearing upon the tenant Joseph Bull, and 
clearly establishing his connexion with the subject of this 
controversy ; an actual occupation and possession of the 
premises, at an earlier-period than that of the plaintiffs’ deed, 
and under circumstances which might justify uniting him as 
a defendant, and quite sufficient to justify the presiding judge 
in refusing the application for a verdict to be taken in his 
case, prior to passing upon the case of Henry D. Bull. 1 
Greenl. on Ev. $ 358. [See 2 Car. & Kirw. 429, 710.] 

2. The remaining question is as to the effect of the deed of 
Thomas Ashley to the demandants, under the circumstances 
stated in the report. A conveyance by a party out of posses- 
sion, the premises being in the adverse possession of another 
person, is inoperative to pass the title. But the difficulty in 
the case supposed is obviated where the grantor has a right 
of entry, and, having this right, actually enters upon the 
land, and there delivers the deed to the grantee. As the 
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entry restores the possession to the grantor for the time being, 
the technical difficulty of a want of capacity to convey, in 
one who is disseized, no longer exists. ‘This principle has 
been applied by this court in two cases, (Knoz v. Jenks, 
7 Mass. 488, and Oakes v. Marcy, 10 Pick. 195,) under cir- 
cumstances that would warrant the application of the same 
principle here. Nor can the objection be sustained, as suffi- 
cient to defeat the present action, that the demandants knew, 
at the time of the purchase, that the title was in controversy 
The mere fact, that some third person questions the title 
of the grantor, cannot prevent the real owner from conveying 
his real estate to a bona fide purchaser, if the grantor can 
make a peaceable entry upon the land, and there deliver his 
deed. 

The facts in the present case do not bring it within the 
operation of the principle of champerty or maintenance, so 
as to defeat the demandants’ title on that ground. 

Judgment on the verdict for the demandants. 


——————__ 


Samvet Roor & another, Administrators vs. Atva Stow & 
others. 


\ 


A. and B., in 1827, mortgaged land to C. and D. jointly, to secure one note made by 
A. and B. to C., and two notes made by them to C., which were signed by D. as 
their surety: D. paid these two notes, and afterwards, viz. in 1834, C. and D. 
brought an action on the mortgage, and recovered judgment for possession of the 
mortgaged lands, unless A. and B. should pay the amount on the other note: 
Execution issued on said judgment, but was never put into the hands of an offi- 
cer, and C, never took possession of said lands: In 1840, D. recovered judgment, 
and took out execution thereon, against A. and B., for the amount of the two 
notes which he paid for them, as their surety; caused their right to redeem said 
lands to be sold on said execution; became the purchaser thereof, entered into 
possession of said lands, and had exclusive possession thereof more than three 
years: The note which was not signed by D., as surety, was never paid to C., and 
his administrators brought a bill in equity against D. for relief. Held, that C. 
and D. were tenants in common of the legal estate in said lands; that the court had 
jurisdiction in equity; that an account should be taken of the sum due on the un- 
paid note; that upon payment of such sum by D. to C.’s administrators, D. would 
be entitled to hold the mortgaged lands; and that if D. should not pay such sum 
to them, they would be entitled to a decree for the possession of said lands. 

| * 
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Root & another, Administrators v. Stow & others. 


Tue plaintiffs set forth, in a bill in equity, that they were 
administrators of the estate of Joel Root, late of Granville, to 
whom Rowland Bancroft and Joseph W. Bancroft, on the 
24th of November 1827, made a deed of mortgage of two 
parcels of land, [described,] the condition of which deed 
was, that if said Rowland and Joseph W. should pay to said 
Joel their note of hand, of the same date, for $136, payable 
in one year from its date, with interest annually, and should 
also pay to said Joel their two notes of hand of the same date, 
signed by Alva Stow as their surety, for $136 each, one pay- 
able in two and the other in three years from their date, with 
interest annually, then said deed should be void; otherwise, 
to remain in force: That on the 7th of May 1832, the first 
of the aforesaid notes being unpaid, said Joel and Alva sued out 
a writ of entry against said Rowland and Joseph, to recover 
possession of said mortgaged lands ; and at the April term, in 
1834, of the supreme judicial court, held at Springfield, 
recovered the proper conditional judgment against the said 
Rowland and Joseph, and took out a writ of execution, which 
was never delivered to an officer for service; nor did said Joel 
ever take possession of said Jands: 'That afterwards, on the 
20th of July 1840, said Alva became the purchaser, under a 
sheriff’s sale, of the right in equity of redeeming said lands, 
and then entered upon them, and has ever since had exclusive 
possession thereof: That said sale was made on an execution 
sued out by said Alva, on a judgment recovered by him 
against said Rowland and Joseph, for the sums paid by 
him, as their surety, on said two notes: ‘That the plaintiffs, 
in the month of August 1843, demanded of said Alva pos- 
session of said lands, which he refused to give: and that said 
first mentioned note is still unpaid. 

The bill then averred, that by virtue of said mortgage 
deed, by the terms of which the said Joel and Alva, their 
heirs and assigns, were grantees in common, and by virtue of 
the aforesaid judgment, the said Alva, though a tenant in 
common with said Joel, and though he had paid the two 
notes, on which he was surety for said Bancrofts, yet held his 
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moiety ¢: the legal estate in said mortgaged lands, in trust 
for said Joel and his legal representatives, to secure payment 
of the note first mentioned in said mortgage deed, and ought 
to account with the plaintiffs for the rents and profits thereof ; 
and that, by the purchase of said right in equity, and enter- 
ing into possession of said lands, the said Alva acquired the 
right to redeem said mortgage, by payment of said last men- 
tioned note. 

The plaintiffs further alleged, in their bill, that they were 
entitled to a decree of foreclosure against said Alva, either as 
to a part or the whole of said mortgaged lands, unless he 
should pay said last mentioned note and interest; or to a 
decree that said Alva hold said lands in trust for the plaintiffs, 
and account to them for the rents and profits thereof, &c. 

The prayer of the bill was, that a subpcena might issue 
against said Rowland Bancroft, Joseph W. Bancroft, and Alva 
Stow, that they might be held to answer the bill, and that 
the court would make such decrees as should secure to the 
plaintiffs their legal and equitable rights. 

The answer of Alva Stow admitted the execution of the 
mortgage and of the notes, as alleged in the bill, but denied 
that the mortgage was executed and delivered by said Row- 
land and Joseph W. to said Joel alone, and averred that it was 
executed and delivered to said Stow and to said Joel, who 
were joint grantees in said deed, and for the security and 
benefit of both of them. 

It was also averred in said Stow’s answer, that the two 
last mentioned notes, which said Stow signed as surety, were 
long ago paid by him to said Joel, who therefore had no 
claim, under said mortgage, for securing those notes; that if 
the plaintiffs had any claim for satisfaction of the first men- 
tioned note, such claim was only for part of said note, a part 
thereof having been paid to said Joel; that said Joel caused a 
suit to be commenced against said Rowland and Joseph W., 
before a justice of the peace, and on the 28th of February 
1832, recovered judgment for the full amount of interest then 
due on said note, and that said judgment was satisfied. 
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The said Stow’s answer also admitted the recovery of the 
conditional judgment, and the issuing of the execution, as 
alleged in the bill, but denied that the suit in which said 
judgment was recovered was commenced or prosecuted by 
his direction, advice or approbation, or for his benefit ; and 
he averred that he had good reason to believe that said judg- 
ment was satisfied, or that, if it was not satisfied; it was the 
fault of the said Joel, in withholding said execution from ser- 
vice, by means whereof he lost his remedy on said judgment. 

The said Stow furthermore admitted, in his answer, that 
he purchased, at a sheriff’s sale, the right in equity of redeem- 
ing said mortgaged lands, as alleged in the bill, and took pos- 
session of the parcel last described in said mortgage deed, and 
that he had long before, viz. on the 6th of January 1834, taken 
possession of the other parcel described in said deed, as mort- 
sagee, and for the purpose of foreclosure under a prior mort- 
gage, executed to him on the 2d of January 1826, by said Joseph - 
“W. Bancroft, who was then sole owner of said parcel ; and 
that he (said Stow) had continued in peaceable possession 
thereof ever since ; and that when he purchased said equity, 
as aforesaid, neither the said Rowland and Joseph W., nor 
the said Joel, had any right or interest in said parcel of land. 

The answer denied that the plaintiffs demanded of him 
possession of the said mortgaged lands in August 1843, or at 
any other time. 

No answer was filed, nor any appearance entered, by Row- 
land and Joseph W. Bancroft, nor by either of them. 

R. A. Chapman, for the plaintiffs. 

Boise, for Alva Stow. 

Suaw, C.J. This is a bill in equity, brought by the com- 
plainants, as administrators of the estate of Joel Root, against 
Alva Stow, for an account, and for the adjustment of their 
respective rights in the mortgaged lands described in the bill. 
Rowland Bancroft and Joseph W. Bancroft, the original mort- 
gagors, are joined as defendants, on the ground that they 
might still, perhaps, claim a right to redeem, though, prama 
facie, such right was forecl sed by judgment and the lapse 
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of time; but they have entered no appearance, and therefore, 
it is presumed, make no claim. 

This is a somewhat involved and complicated case, the 
leading facts of which are stated in the case of Root v. Ban- 
croft, 10 Met. 44, where it was intimated by the court that 
the plaintiffs’ remedy was by bill in equity. 

The mortgagors, Rowland and Joseph W. Bancroft, being 
out of the question, the lands mortgaged are to be held by the 
representatives of Joel Root, the original mortgagee, and the 
defendant Alva Stow, also an original mortgagee, and surety 
on two of the notes, according to their respective equitable 
rights. 

We are of opinion that the court has jurisdiction in equity, 
both upon the ground that the original mortgagees were trus- 
tees for each other, and were tenants in common, and that, in 
regard to real estate held in mortgage, the administrator is the 
representative of the intestate. The original mortgage was 
made to Joel Root and Alva Stow, who took a defeasible 
estate in fee, as tenants in common; but the condition was, to 
secure a debt to Root only. That debt, however, in fact, 
consisted of three notes, on two of which Stow was surety 
to Root. On the face of the mortgage deed, Stow took a 
moiety of the real estate, as tenant in common; but having 
no beneficial interest in the condition, he was, prima facie, 
trustee of such moiety, in the first instance, for Root. Then, 
if Stow, by this deed, acquired any right, legal or equitable, 
to the mortgaged property, as security for the repayment to 
him of any sums which he, as surety on the two notes, might 
be held to pay —as we think he did — his condition, in rela- 
tion to Root, could not be better than that of a seeond mort- 
gagee. His claim must be subordinate to that of Root, and 
after Root had been paid in full. The condition was, to 
secure to Root the payment of all the notes. It was only 
after the mortgagors had failed to pay Root, and after Stow, 
as surety, had been obliged to pay Root, that Stow had any 
claim for security, or any equitable or beneficial interest. If 
the name of Stow had not been introduced into the first deed. 
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but the Bancrofts had made a second mortgage to Stow, con- 
ditioned to indemnify him against his suretyship to Root, the 
relation of Root and Stow would have been nearly similar ; 
the claims of the latter being subordinate to those of the 
former. 

But the fact, that these parties took the original mortgage 
to themselves and their respective heirs, makes them tenants 
in common of the realty ; and this is another ground of equity 
jurisdiction. But further; being such tenants in common, no 
entry of the one, under a purchase of the equity of redemp- 
tion, or under color of a judgment, or otherwise, would be 
deemed an ouster of the other; but, as between themselves, 
the entry enures to the benefit of both. 

Understanding, by the facts, as we do, that the first note 
described in the mortgage has not been in fact paid, but that 
the two subsequent notes have been paid by the respondent 
Stow, as surety, for which he recovered judgment against the 
Bancrofts, and took their equity of redemption in satisfaction, 
the opinion of the court is, that an account of the amount 
due to the complainants, as administrators, on the first note, 
must be taken, upon payment of which amount the respond- 
ent Stow is entitled to hold the land; but that, unless the 
sum, thus found due, be paid within some short time to be 
limited by the decree of the court, the complainants will be 
entitled to a decree for the possession of the land. 


ComMMONWEALTH vs. ReEuBEN BELDING. 


The proper laying out of a town way, in distinction from a public highway, may be 
presumed, by a jury, from long user and occasional repairs, with other cireum- 
stances tending to show that the way was originally laid out as such way. 

On the trial of an indictment for a nuisance in a road, caused by digging a ditch 
across it, the defendant introduced evidence that, at a remote period, a similar 
ditch, useful for draining certain meadow lands, was in the same place, and had 
been afterwards filled up; and he contended, that the nuisance, with which he 
was charged, was the mere removal of a preéxisting nuisance. Held, that if the 
road had been used more than forty years, without the incumbrance of the ditch, 
the right to reopen it had been lost. 

When a party, who is indicted for obstructing a road, gives evidence that when he 
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obstructed it, he opened a new and convenient way on his own land, which was 
used for seven or eight years, and until a bridge, which he built in the new way, 
was carried off by a flood, such evidence does not show an abandonment of the 
old road, nor furnish any defence to the indictment. 


Tis was an indictment, in which it was alleged, in the 
first count, that on the Ist of April 1844 there was, and from 
thence to the day of the finding of said indictment “hath 
been, and still is, a common and public highway in the town 
of Hatfield, in the county of Hampshire, leading from the 
north end of Hatfield Street, in Hatfield aforesaid, through 
the North Meadows in said Hatfield, to a part of said meadow, 
called Bashan, for all the citizens of the Commonwealth to go, 
return, pass and repass, in and along the same, at their free 
will and pleasure ;” and that the defendant, on the Ist of 
April 1845, “did unlawfully and injuriously dig and cut, and 
cause to be dug and cut, a deep ditch across and upon 
certain part of the highway aforesaid described, and the said 
ditch, dug and cut so as aforesaid, in and upon the said part 
of the highway aforesaid, he the said Belding, from the said 
Ist day of April until the day of the finding of this bill, 
unlawfully and injuriously did continue, keep up and main- 
tain; whereby the said highway hath been, for and during 
all the time aforesaid, and still is, greatly obstructed, stopped 
up and rendered impassable,” &c. 

In the second count, the way was alleged to be a town 
way ; and in the third count it was alleged to be a private 
- way; and in both, the obstruction was averred to have been 
caused by the defendant, by the same means which were set 
forth in the first count. 

At the trial in the court of common pleas, before Wells, 
C. J. the evidence for the Commonwealth tended to show 
that for fifty years last past, and as far as the memory of the 
witnesses extended, there had been a travelled way from 
Hatfield Street into the North Meadows in Hatfield, which 
are known as the common and enclosed field; and that, 
within about ten years last past, the gates on the county road, 
at each extremity where it passes through said meadows, had 
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been removed ; that the county road through these meadows 
was first laid out about twenty years since ; that the meadows 
were laid out in different divisions, called Old Farms, Bashan, 
&c.; that there had been, for and during the terms afore- 
said, farm paths or ways to these several divisions; and that 
these meadows were sometimes comprised in the limits 
assigned to surveyors of highways, were passed over by the 
surveyors, and were slightly repaired by them, in a few spots. 

It further appeared that Bashan (so called) was a division 
containing about forty acres, belonging to different proprietors, 
situated in the northeastern part of said meadows, a mile, or 
more, easterly of the present county road; that there was a 
division, called Old Farms, farther north, where there formerly 
had been three or four dwelling-houses ; and that there was a 
separate way from said Hatfield Street to said Old Farms, 
called the Farm Path, and from said Farm Path to Bashan ; 
that, by a semicircular course, a traveller could pass from 
Hatfield Street, through Bashan and Old Farms, to Whately, 
and thence northerly; and that, at some stages of high 
water, the way through Bashan had been thus used, both 
before and since the laying out of the county road. 

No record was offered of the laying out of any way in 
said meadows; the Commonwealth relying on prescription, 
and the use above stated, and the occasional repairs. 

The defendant contended that the evidence did not support 
the first count, which alleged that the way was a public 
highway; but the judge overruled the objection. 

The defendant also contended that he could not be found 
guilty, on the second count, of a nuisance to a town way. 
And on this point the judge directed the jury to inquire, first, 
whether the evidence proved a public or a private way, and 
instructed them that the presumption, in the absence of 
any proof of the laying out of the road, was, that it was a 
public highway or county road; but that this presumption 
might be overcome by evidence satisfying the jury that 
it was originally laid out as a town road; and that if, 
from the nature of the travel on the road, from its use, 
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and from its circular course, they were satisfied that it 
was a road originally laid out as a town road for the use of 
the inhabitants only, they might find the defendant guilty on 
the second count. 

As the alleged nuisance was the digging of a drain or 

ditch across the way in question, for the purpose of reclaiming 
a large quantity of land in said meadows, the defendant 
introduced evidence tending to show, as he alleged, that at 
some remote period a drain or watercourse had existed at the 
same place, and that the nuisance complained of was a mere 
removal of a preéxisting nuisance; and he requested the 
judge to instruct the jury, that if they believed such to have 
been the state of facts, then the defendant had a right to 
remove the obstruction. But the judge instructed the jury, 
that if such had been the condition of things, yet if, for forty 
years prior to the alleged nuisance, the drain had been filled 
up, and the occupants of Bashan, and those having a right to 
use the same, had used the way as a road for that length of 
time, then the right to reopen the drain had been lost, unless 
asserted by the defendant within said forty years. 
- The defendant also contended that the jury might inter an 
abandonment of the alleged way; it appearing that it had 
not been used or passable for about ten years next before the 
time of the act complained of, and it also appearing that the 
defendant had opened another way across his own land, for 
the convenience of himself and the proprietors of Bashan, 
which was used for seven or eight years, and until a bridge 
in said way (also constructed by the defendant) was carried 
away by a flood, in 1843. But the judge instructed the jury, 
that if the defendant did the acts alleged in the indictment, 
and then provided another road, equally convenient for those 
who had occasion to use the old way, yet if he suffered the 
new road to go to decay, then the jury, in the absence of 
sther evidence, would not be authorized to infer that no 
duisance had been created by the defendant. 

The jury found the defendant guilty, and he alleged 
exceptions to the foregoing rulings and instructions. 

VOL. XIII. 2 
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This case was argued at the last September term. 

Huntington, for the defendant. The evidence was not 
sufficient to prove a nuisance in a town way. Record proof 
is necessary, and user is not proof of a record. Common- 
wealth v. Low, 3 Pick. 413. Commonwealth v. Newbury, 
2 Pick. 57. The way wasa private way. See Anc. Chart. 
563. An assignment of a way to a surveyor, by selectmen, 
does not prove that it is a town way. 2 Pick. whe sup. 
Besides; there was no evidence that any town repairs were 
ever made on the way in question; that is, on the road to 
Bashan. 

A nuisance is not legalized by forty years’ continuance. 
Roscoe Crim. Ev. (2d ed.) 741. The instructions on this 
point were therefore wrong. 

The instructions as to the opening of another way by the 
defendant were given upon the unwarranted assumption that 
he was to do new duties in consequence of having opened 
it; that is, that he was also bound to keep that new way in 
-epair. Com. Dig. Chimin, D. 2. 

Porter, (District Attorney,) for the Commonwealth, cited 
1 Hawk. c. 76,§ 1. Roscoe Crim. Ev. (2d ed.) 511. 1 
Campb. 262, note. Stedman v. Southbridge, 17 Pick. 162. 
Hicks v. Fish, 4 Mason, 310. Sumner v. Child, 2 Connect. 
610. Williams v. Cummington, 18 Pick. 312. 

Dewey, J. 1. The first question here presented is not 
whether a town way may be established by dedication; and the 
case requires no opinion upon that point. But we are neces- 
sarily to decide upon another point of some practical impor- 
tance, and upon which it is supposed by the counsel for the 
defendant, that this court has heretofore expressed an opinion. 
That point is, whether the proper laying out of a town road 
may be presumed from a long user and occasional repairs, 
with other circumstances, tending to show that the road was 
originally laid out as a town way, in distinction from a public 
highway or county road. The charge of the presiding judge 
was very full to the point, that in the absence of any proof 
as to the actual laying out of the road, it was to be deemed 
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a public highway ; but he instructed the jury that they were 
authorized to find the way in question to be a town way, if 
the evidence was strong enough to overcome this presump- 
tion, and satisfy them that it was originally laid out as a 
town way. 

The cases relied upon by the counsel for the defendant, as 
bearing upon this question, are those of Commonwealth v. 
Newbury, 2 Pick. 57, and Commonwealth v. Low, 3 Pick. 
413. The first of these cases is not in conflict with this 
ruling ; it being held only that a long user of a way by the 
inhabitants of the town where it is situate, and also by the 
inhabitants of the adjacent towns, is not sufficient to estab- 
lish it as a town way, and that such evidence would tend to 
show it to be a public highway. But the case of Common- 
wealth v. Low is supposed to bear more strongly upon the 
point now raised. It is stated in the opinion pronounced in 
hat case, that the court ‘‘do not perceive how the record of 
ihe establishment of such town way as is contemplated by the 
statute can be presumed from a user of any length of time. 
If it be used exclusively by the inhabitants of the town, the 
presumption will be of a grant of a way to the town, which 
will be strictly a private way, and will not support this indict- 
ment. If it be used by the inhabitants of the town in com- 
mon with other citizens of the commonwealth, it will raise a 
presumption that the way isa public highway.” The doc- 
trine here advanced would seem to be, that user of a way, by 
the inhabitants of the town in which it is situate, and of the 
adjacent towns, might raise a presumption of a public high- 
way; but that the like effect of a presumption of a town 
way, if used exclusively by the town, would not exist. The 
_ reason assigned for this distinction seems to be, that in the 
latter case the way established by the user is a private right 
of way attached to the inhabitants, as such, exclusively, and 
not, like a town way, open really to the use of all who have 
occasion to travel thereon. It may be worthy of considera- 
tion whether this distinction is sound, and whether there is 
really any more difficulty, upon the proper evidence, that is 
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evidence showing the original location to have been a town 
way, to presume a town way, than upon other proper evidence 
to presume a county or public highway. It may require 
much more evidence, and evidence of a different character ; 
but with the proper evidence it would seem reasonable that a 
town way might be shown, as well as a public: highway, 
without, in all cases, producing a record of its establishment 
asatown way. In the case of Stedman v. Inhabitants of 
Southbridge, 17 Pick. 162, it was said by the court, that “as 
a town way may have a lawful origin, it would be difficult to 
say that no possible combination of circumstances would raise 
a presumption of a regular laying out.” ‘That case, though it 
did not decide the point, seems to sanction the doctrine that 
a town way, under some circumstances, may be proved by 
prescription, or by the presumption arising from user. Upon 
a full consideration of this question, as now presented, the 
court are of opinion that the instructions in this case were 
correct, as to finding the road to be a town way. 

2. The next objection taken to the ruling is as to the 
nuisance proved. ‘'T‘he defendant introduced evidence tend- 
ing to show that, at some remote period, a similar ditch had 
existed in the road, and was useful for reclaiming certain 
meadow land, which ditch, at a later period, had been filled 
up; and he contended-that if such were the facts, he had a 
right to open the drain anew. As to this, the ruling of the 
court was, that if the road had been used, as such, without 
the incumbrance, more than forty years, then the right to 
reopen the drain had been lost. ‘This ruling was correct, and 
no ground exists for this objection. 

3. The further instructions as to the question of abandon- 
ment of the old road, and the effect of opening a new way, 
and the using of the same until a bridge in such new way 
was carried away, were also proper. 

Exceptions overruled. 
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LeanpER Moopy vs. AnseL WriGut. 


A. sold certain personal property to B., as stock for a tannery, and took a note 
therefor, payable in four months, with interest annually; and B., to secure the 
note, made to A. a mortgage, which was duly recorded, of the same and other 
property, and also of whatever stock, of every description, that might thereafter 
belong to B., wherever situated, and whether manufactured or not, or whether at 
market or not, or the proceeds of the same, if sold, and all leather that might 
thereafter be manufactured from the proceeds of property then on hand, and in 
whatever shape it might thereafter exist, so that the then existing and the future 
property and earnings of B.’s tan works might stand conveyed, pledged, and 
hypothecated to A. Held, that A. had no legal or equitable lien on any prop- 
erty which was not in existence at the time of the mortgage, but which afterwards 
came into B.’s hands, unless he had done some act by which he obtained posses- 
sion of that property; and that, as he had done no such act, and as A.’s prop- 
erty, acquired subsequently to the mortgage, had been assigned under St. 1838, 
e. 163, B. could not, under § 3 of that statute, require that such property should 
be sold, and the proceeds applied towards the payment of A.’s note to him. 


THIs was a petition, under St. 1838, c. 163, $ 18, for the 
interposition of the court, as a court of chancery, in behalf of 
a creditor of two insolvent partners. The petitioner alleged 
that Horace Wright and Benjamin B. Hoxse, tanners, and 
partners in business, applied to the judge of probate for the 
county of Hampshire, in December 1846, for the benefit of 
the insolvent laws, and that such proceedings were had, upon 
their application, that all their estate was assigned to the 
defendant, as assignee: That the petitioner, in July 1839, 
sold and delivered to said Wright & Hoxse hides, skins 
and bark, for the sum of $2374.34, on credit, and took their 
promissory note therefor, payable in four months, with annual 
interest, and also took a mortgage of said property, and of 
other property, which mortgage was duly recorded, and by 
which they secured to the plaintiff whatever hides, skins, 
bark or stock, which might afterwards belong to them, 
wherever situated, and whether manufactured or not, and 
whether at market or not, or the proceeds of the same, if 
sold, and also all leather thereafter manufactured from the 
proceeds of the property then on hand, and in whatever shape 
it might afterwards exist, or whatever form it might assume, 
so that the then present and future earnings of the said Wright 

Q* 
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& Hoxse’s tan works, both stock and proceeds, and whether 
sold or unsold, might stand conveyed, pledged and hypothe- 
cated to the petitioner, for the payment of said purchase 
money and note: That said note and mortgage had never 
been satisfied, discharged or cancelled, and that their validity 
had been repeatedly recognized and confirmed by said Wright 
& Hoxse, by the payment, and indorsement on the note, of 
the annual interest thereby secured: That the petitioner, at 
the first meeting of the creditors of said Wright & Hoxse, 
presented a petition to said judge of probate, setting forth the 
facts above mentioned, and also stating that the property 
intended to be secured by the mortgage aforesaid had been 
taken by the messenger, under. the warrant issued according 
.to the provisions of the insolvent laws, and praying that said 
property might be sold, and the proceeds thereof applied to 
the payment of said note, and that he might be admitted as 
a creditor for the residue, if any ; referring to the schedules 
and return of the messenger for a description of the property 
to be sold; but that said judge of probate “did order and 
decree that the prayer of said petition should not be granted: ” 
That a large amount of the property intended to be conveyed 
and hypothecated, as aforesaid, was taken by said messenger, 
and afterwards by the defendant, as assignee, in behalf of the 
general creditors of said Wright & Hoxse: ‘hat although, 
in the course of the business of said Wright & Hoxse, the 
identical property which was sold and delivered to them, as 
aforesaid, by the petitioner, was changed into other forms, 
yet the proceeds thereof were so used and invested as to 
assume the form of and become the property thus taken by 
said messenger and the defendant; that said property, thus 
taken and held by force of said mortgage, was a portion of 
the property and earnings of Wright & Hoxse’s tan works, 
and was described in said mortgage, and therein pledged and 
hypothecated to the petitioner; and that said Wright & 
Hoxse continued their business as tanners until said warrant 
issued. 

The petitioner’s prayer was, that the property aforesaid, 
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taken by the defendant, as assignee, or the proceeds thereof. 
might be applied towards the payment of said note, and that 
he might be admitted as a creditor, for the residue thereof, 
if any, according to the provisions of S¢. 1838, c. 163, $ 3; 
and that such other order or decree might be made in the 
premises, as law and justice might require. 

The answer of the respondent averred, that all the prop- 
erty belonging to the said Wright & Hoxse, at the date of said 
note and mortgage, was afterwards, from time to time, dis- 
posed of by them, at their pleasure, and that at no time 
between the date of said mortgage and the taking of their 
property by the defendant, as assignee, did they ever set apart 
to the petitioner any specific portion of their property, which 
might have been purchased, if any was so purchased, with 
the proceeds of the property included in said mortgage ; nor 
did they ever account to the petitioner, specifically, for the 
proceeds of the same, or any part thereof; nor did they, in 
the purchase and acquisition of stock, or other property which 
might have belonged or come to them, after the date of said 
mortgage, make any distinction between such, if any, as was 
purchased or acquired with the specific proceeds of the prop- 
erty belonging to them when said mortgage was executed, and 
that which was the proper fruit of their own personal labor, 
money and income, or which accrued to them from any other 
source than the sale of said hypothecated property. Where- 
fore the respondent prayed that the decree of the judge of 
probate might be affirmed. 

The arguments in this case were submitted in writing. 

Huntington, for the petitioner. By the express provision 
of St. 1838, c. 163, $ 18, this petition is to be heard as a case 
in chancery, and is therefore to be decided by the application 
of the principles of equity. Hence the case does not come 
within the principles laid down in Jones v. Richardson, 
10 Met. 481, which was a decision at common law. Indeed. 
in that case the court seem to admit that the application of 
equity law would have led to a different conclusion. 

The character and terms of the mortgage are to be carefully 
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considered. 'The debt to the petitioner existed when the 
mortgage was executed, and was concurrent therewith. It 
was not a fraudulent preference. It recites the transaction, 
and shows that the original sale, for which the note and mort- 
gage were given, was in a measure conditional, and that the 
ownership, whatever form the property might assume, was 
never wholly and absolutely divested, but was subjected to a 
lien. The instrument is a mortgage and something more. It 
is a contract executed and executory. It protects the prop- 
erty, under all changes and forms, on its face. It purports to 
be a mortgage and an hypothecation. 

The mortgage was recorded when made, which in law is 
equivalent to a delivery and possession by the mortgagee. 
And as it recites the nature of the transaction, and gives 
notice to creditors, by the recording, of the hypothecation 
—of the executory character of the pledge — it must be con- 
sidered as creating a potential possession of the after acquired 
property, as against other creditors. 

The payment of annual interest on the mortgage note, and 
indorsed thereon, is in equity a renewal of the mortgage each 
year, and attaches to the property then on hand, though 
acquired after its execution. 

It is also material to be noted, that the application of the 
mortgagors for the benefit of the insolvent laws was volun- 
tary. ‘They instituted the proceedings in insolvency. 

It is a settled principle, that the property in the hands of 
‘the assignee is subject to all the equities to which it would be 
‘subject in the hands of the mortgagors themselves. And 
there can be no doubt that the instrument created an equitable 
lien on after acquired property, upon general equity principles. 
The petitioner being the original owner of the property, and 
having taken a mortgage of it, as security, it is, in the lan- 
guage of Putnam, J. (Macomber v. Parker, 14 Pick. 505,) 
‘‘a transaction which the Jaw delights to uphold, if it can.” 
A fortiori will equity delight to uphold it. 

The cases of Hastman v. Foster, 8 Met. 22—27, and 
Davis v. Newton, 6 Met. 542 — 545, show how far the court 
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has already gone, as a court of chancery, in protecting equi- 
table liens, in construing the insolvent act of 1838. 

As to power to mortgage after acquired property, see also 
Story on Bailm. $ 294. Mitchell v. Winslow, 2 Story R. 
630. After the reasoning in this last case, and the authorities 
there cited, it would be useless to discuss the question at 
length, in the present case. Since that decision, the main 
question here is, whether this court, sitting as a court of chan- 
cery, will apply the principles of the common law, or the 
principles of equity, in a case enjoined by the legislature to 
be heard in equity only. 

Delano, for the respondent. The answer of the respond- 
ent shows that none of the property which was sold and 
delivered to Wright & Hoxse, and mortgaged back to the 
petitioner, can be specifically traced into the respondent’s 
hands. Undoubtedly some portion of the proceeds of that 
property may have their equivalent in the mass of the prop- 
erty assigned to the respondent; but his answer likewise 
shows that it is impossible to determine the extent, proportions 
or value of this equivalent. 

In answer to the suggestion of the petitioner’s counsel, that 
the original sale was never absolute, but was in a measure 
conditional, and that the vendor retained a len, the reply is, 
that if it be meant that a lien resulted, independently of the 
mortgage back, no such doctrine is applicable to personalty ; 
and that, in case of realty, the vendor waives his lien, when- 
ever he takes his security for the purchase money, in a dis- 
tinct and independent form. 2 Story on Eq. $$ 1222, 1226 
et seq. But supposing it to be otherwise, and that the peti- 
tioner did, upon the original sale, retain a lien; yet, the ori- 
ginal property having disappeared, ¢hat lien cannot avail him, 
unless it silently extended itself, from time to time, over newly 
acquired property, without any agreement to that effect ; which 
will hardly be contended. Submitting, therefore, that no lien 
resulted to the petitioner, unless by force of the mortgage, the 
question is, whether the mortgage itself confers a lien; and, if 
so, whether it can prevail against the assignee under the insol- 
vent law. 
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1. Our proposition is, that if the after acquired property was 
in such a plight, on the day of the first publication of notice 
by the messenger, that it might have been taken in execution 
and held against the mortgagee, it is, by express provision of 
St. 1838, c. 163, $§ 5, made the assignee’s, and cannot, there- 
fore, be the mortgagee’s. The words of that section are, that 
the “assignment shall vest in the assignees all the property 
of the debtor, both real and personal, which he could by any 
way or means have lawfully sold, assigned or conveyed, or 
which might have been taken in execution on any judgment 
against him, at the time of the first publication of issuing the 
above mentioned warrant, although the same may then be 
attached on mesne process, as the property of the said debtor.” 
No equitable right is open to the petitioner, against this statu- 
tory provision. In all cases, where a rule of property is pre- 
scribed by statute, @quitas sequitur legem. And it is impos- 
sible to see any good reason, legal or equitable, why property 
which zs attached, and property which may be attached (or 
taken in execution, which is the same thing) should be 
placed in two entirely distinct categories. 

The position, taken for the petitioner, that it is a prevailing 
principle, in bankruptcy and insolvency, that the assignee 
takes only the assignor’s rights, subject to the equities of 
third persons, is sound, in cases where the particular bank- 
rupt or insolvent act has not ordered otherwise. But the 
legislature may enlarge or restrain the assignee’s rights, at its 
pleasure. 

Thus far, we have assumed that the after acquired property 
in question might have been taken in execution on a judg- 
ment against Wright & Hoxse. ‘This must depend on the 
question of the efficacy of the mortgage at law; and that it 
could not stand, at law, is settled by the case of Jones v. Rich- 
ardson, 10 Met. 481. See also Lunn v. Thornton, 1 Man. 
Grang. & Scott,379. Galev. Burnell, 7 Adolph. & Ellis, N. R. 
850. ‘The mortgage could vest no future interest in the peti- 
tioner. without some new intervening act or conveyance, to give 
life and vigor to the precedent conveyance, according to Lord 
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Bacon’s maxim, cited by Wilde, J. in 10 Met. 492. No such 
act is shown to have been done. 

2. An instrument purporting to transfer after acquired prop- 
erty creates no equitable lien. In looking through the opin- 
ion of Story, J. in the case cited against us, on this point, 
(Mitchell v. Winslow, 2 Story R. 630,) it will be seen how 
much weight he gives to the dicta of Vice Chancellor 
Wigram, in Langton v. Horton, 1 Hare, 549. But it dis- 
tinetly appeared, in this last case, that there had been a deliv- 
ery to the mortgagee; so that there had been a new and 
intervening act, which gave life and vigor to the original 
instrument. And in Mogg v. Baker, 3 Mees. & Welsb. 
195, the court of exchequer made a decision contrary to that 
of Story, J. in Mitchell v. Winslow, and to the dicta of 
Wigram, V.C. It has not, therefore, yet become a doctrine 
of equity jurisprudence, that a mortgage of a mere prospect 
of property creates an equitable lien. 

3. Admitting, for argument’s sake, Judge Story’s doctrine 
of lien, yet this court has not the power to enforce such a 
lien. If, under the ordinary equity jurisdiction of this court, 
irrespective of $18 of the insolvent act, the mortgagee 
could have had no relief, he can have no more ample relief 
under that section ; that is, §¢ 18 opens no new department 
of equity jurisdiction, but only enables the court to apply its 
old jurisdiction in a more summary manner. Otherwise, by 
the very act of going into insolvency, or by driving a debtor 
into insolvency, a multitude of new remedies might spring 
up in favor of special claimants, to the utter’exhaustion of 
the assets, and the law be made to operate for the relief of 
particular creditors; though its acknowledged policy is to 
benefit the general creditors. Are there, then, any equitable 
liens, which could not be enforced under the ordinary juris- 
diction of this court? Judge Story says there are many, 
and that this very species of lien, now in question, is among 
the number. Fletcher v. Morey, 2 Story R. 566, 567. And 
this court has held that its ordinary jurisdiction does not 
extend to equitable mortgages. Haton v. Green, 22 Pick. 
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526. Would the court, then, under the insolvent> law, 
authorize the vendor of real estate to assert his lien, or the 
mere depositary of title deeds to come before the judge of 
probate or master, and pray that his equitable mortgage might 
be satisfied out of the insolvent debtor’s estate ? 

The cases of Hastman v. Foster, 8 Met. 19, and Davis v. 
Newton, 6 Met. 537, have been cited, to show how far this 
court will protect equitable rights under the insolvent act. But 
it is submitted, that the same rights would have been pro- 
tected by the court, in the exercise of its ordinary jurisdiction 
in equity. The first of these cases was a clear case of trust, 
and might have been enforced in favor of the cestuis que 
trust, under the ordinary jurisdiction over trusts. In the 
other of those cases, the notes were designedly so held that 
the husband’s creditors should never reach them, or the 
proceeds of them, by attachment or execution, so that they 
were not properly within § 5 of St. 1838, c. 163. And the 
wife’s equitable right to a provision will be protected under 
the ordinary jurisdiction of the court. Sawyer v. Baldwin, 
20 Pick. 387. Page v. Estes, 19 Pick. 271. This protec- 
tion is often afforded by injunction. 

4, 'To hold a lien, like that now claimed, to be valid under 
the insolvent law, would lead to absurd consequences. If the 
after acquired property had been under attachment at the 
time of the first publication, and the attachment had been 
dissolved, it could not be successfully contended that, in 
equity, the effect of the dissolution would be to let in a len, 
to the exclusion of the general creditors. If not, then the 
absurdity, to which the petitioner’s doctrine leads, is this, 
viz. that the general creditors, in order to secure the property 
for general distribution, must first cover it with attachments; 
thus multiplying suits, and absorbing the assets. 

5. The assignee, in acase like this, where there is no notice, 
by the record, to creditors, must take the property as a bona 
fide purchaser without notice. 

Huntington, in reply. 1. The respondent, under the 
first division of his argument, places the whole strength of 
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his case on the terms and verbal force of a single clause of 
§ 5 of the insolvent act, in relation to property liable to be 
“taken in execution.” The case of Grant v. Lyman, 4 
Met. 470, gives a judicial construction to this clause, at 
variance with that given by the respondent. 'The court say 
it was intended merely to cover fraudulent conveyances by 
the debtor. On reading that clause, in connexion with what 
follows it, and with ¢ 3, on which this petition is founded, 
the court will find mortgages, liens and pledges of all kinds 
protected. 

It is conceded that the mortgagors could not have sold or 
conveyed this property. ‘The mortgage was good, at common 
law even, between the parties to it. 10 Met. 492. To 
contend that the mortgagee’s property is divested, because it 
comes within the language respecting property that may be 
taken on execution, proves too much. It would divest the 
title of every mortgagee, whether of personal or real estate ; 
for by the revised statues all such property may be seized on 
execution and sold, subject to a mere demand, in one case,* 
and set off, in the other. It would divest an insolvent debtor’s 
wife of an inchoate right of dower, which is recognized as a 
valid lien in bankruptcy. Going from the letter to the spirit 
of the act, we find that it protects all hens, save that by 
attachment. By excepting that, it affirms all others. 

If an attachment had intervened, in this case, we do not 
perceive why, if a mortgage subsequent to an attachment, as 
in Grant v. Lyman, would hold good, while the attachment 
was displaced, a prior lien would not be protected. If the 
property is ‘‘ placed in two entirely distinct categories,” it is 
the fault of the legislature, who did this very thing in a case 
like that of Grant v. Lyman. 7 

The case of Jones v. Richardson was that of a mortgage 
executed, not also executory. The maxim of Lord Bacon, 
cited in that case, applied only to attaching creditors, not as 
between the parties. But even as to the parties, Wilde, J. 
held that an act of the mortgagor, affirming the mortgage, 


* But see Lyon v. Coburn, 12 Met. 310. 
nt. XIIt. 3 
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would be sufficient. That was all which was required in 
Lunn v. Thornton, and Gale v. Burnell, cited by the 
respondent. Any new act is sufficient, according to Lord 
Bacon. Now, in the case at bar, the payment of interest each 
year was an annual appropriation and delivery of a portion 
of the proceeds of the property originally conveyed; a de- 
livery of part in recognition of the liability of the whole; 
possession given of a part, in its new form, to wit, in money, 
in renewal and perpetuation of the contract. 

2. Under the second head, we suppose the respondent 
means to say, that an instrument purporting to convey after 
acquired property, the product ef property previously con- 
veyed, creates no equitable lien. And it is said that although 
Judge Story held the contrary, in Mitchell v. Winslow, 2 
Story R. 630, yet he did not thoroughly examine the author- 
ities, but relied on dicta in the case of Langton v. Horton, 
1 Hare, 549, which was, in its important facts, not in point. 
It is to be remarked, however, that Judge Story placed stress, 
not on the facts of the case in Hare, but on the reasoning of 
the vice chancellor on the general question. And the case of 
Mogg v. Baker, 3 Mees. & Welsb. 195, which has been 
relied on, as shaking the decision of Judge Story, decides 
merely that an agreement to convey, at a future day, after 
acquired property, does not create au equitable lien, and that 
an agreement to mortgage, at a future day, specific property, 
does create such lien. 'That case, therefore, merely limits a 
principle, which is often adopted in equity, viz. to consider a 
thing done which is agreed to be done, and which, in the 
case at bar, is actually done by the mortgage itself. The 
argument of the respondent confounds an agreement to ex- 
ecute a mortgage, at a future day, of after acquired property, 
with an actual mortgage of such property —an agreement to 
do a thing, with its actual performance. | 

3. The respondent, to avoid the pressure of the equitable 
claims of the petitioner, contends that the court has no power 
to grant his prayer ; that they have no new jurisdiction, under 
St. 1838, c. 163, but are to exercise the old in a more 
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summary manner. ‘This limitation and restriction of power is 
not found in that statute. Besides; this is an equitable lien 
recognized by that statute itself. The provision, in § 3, on 
which this petition is founded, is for the sale of property 
when ‘‘any creditor has any mortgage or pledge of any real 
or personal estate of the debtor, or any lien thereon.” Still 
further ; this petition does not require the exercise of extra- 
ordinary jurisdiction, because the instrument in question is a 
mortgage, eo nomine, and the petition is by a creditor who 
holds a mortgage good at common law, as between mortgagor 
aud mortgagee. 10 Met. 492-494. Had there been no 
insolvent proceedings and no attachment in this case, and the 
mortgagee had taken possession, the common law would have 
protected him. ‘The mortgagors could not have redeemed, 
without a tender of the sum due. 

The insolvent law has enlarged the equity powers of the 
court since the decision in Haton v. Green, and the court 
has not since hesitated to exercise that power in cases of 
equitable liens created by mortgage. Hastman v. Foster, 
S Met. 19. Davis v. Newton, 6 Met. 537. 

4. The absurdity with which the respondent charges the 
petitioner’s doctrine, is nothing but what the insolvent law 
produces, by providing that a creditor must attach and make 
costs, in order to compel a debtor to go into insolvency. 

5. The question, whether the assignee takes this property 
as a purchaser without notice, is not raised in the present 
case. ‘The mortgage was recorded; and as it recites the 
nature of the lien and its executory prospective character, 
creditors are bound by the legal effect of its terms. If it 
creates an equitable lien, the creditors had notice of that 
lien. 8 Met. 25. 

Dewey, J. The positions taken by the opposing counsel 
have been fully and ably presented, in their respective argu- 
ments; but, in the view we have taken of the case, it has 
become unnecessary to express any opinion upon several of 
the points raised. We have directed our attention more par- 
ticularly to one, which is a leading and material one, and 
Jecisive of the case. 


, 
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The instrument offered in evidence by the petitioner, as 
the foundation of his claim, purports to convey to him certain 
articles of personal property, consisting of hides, skins and 
bark, all then in existence, and in the possession of the 
grantors, and also whatever hides, skins, bark or stock, of 
whatever description, that may hereafter belong to the 
grantors, wherever situated, and whether manufactured or not, 
and at market or not, or the proceeds, if sold; also, all leather 
thereafter manufactured from the proceeds of property then 
on hand, and in whatever shape the property might thereafter 
exist, or whatever form it might assume; so that the then 
present and future property and earnings of. the tan works 
might stand conveyed, pledged and hypothecated to the peti 
tioner. 

This instrument, so far as it purports to mortgage the 
property of the mortgagors then in existence, and held by 
them, was in all respects a valid instrument ; and if any such 
property now remains for it to operate upon, it will be effectual 
to pass the same to the petitioner. We understand, however, 
that the case shows no such property in the hands of the 
assignee, and that the specific property conveyed by the 
petitioner to Wright & Hoxse, and by them reconveyed in 
mortgage to him, has no longer any existence, and that the 
only ground of sustaining this petition is that of a hen upon 
subsequently acquired property, which had no existence at 
the time of the execution of the mortgage, and which has no 
other connexion with it, than that, to some extent, it may 
have been purchased with funds which were the proceeds of 
various sales from the tannery; first of the articles pur- 
chased, and their proceeds applied to the purchase of new 
stock, which, when manufactured, was again sold, and its 
proceeds invested; and so from time to time. ‘This in- 
strument is clearly, therefore, an attempt to mortgage or 
hypothecate after acquired property. Can such security be 
made effectual by the making and recording of such instru- 
ment, without any further act of the parties, with no delivery 
by the mortgagor, and no act on the part of the mortgagee. 
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taking possession or exercising any rights of property in the 
newly acquired articles, by virtue of the provisions in the 
mortgage, as to such property ? 

This subject has been recently before us, in the case of 
Jones v. Richardson, 10 Met. 481, involving the question as 
to the validity of such a mortgage in a court of law. The 
subject was very maturely considered, and the court were all 
clearly of opinion that such mortgage did not pass after 
acquired property. It was stated, in that case, as an elemen- 
tary principle, that “a person cannot grant or mortgage 
property of which he is not possessed, and to which he has 
no title.” All the qualification introduced was, that one may 
grant personal property of which he is potentially, though 
not actually, possessed ; as in the case of the grant of all the 
wool that shall grow on the sheep he owns at the time of the 
grant, but not wool which shall grow on sheep not his, but 
which he may afterwards buy. 

In our opinion these principles as to conveyances of property 
are equally sound, and equally to be enforced, whether the 
question as to the right of property is raised in a court of 
law, or of equity. The parties appear before us, each claim- 
ing the property by conveyance ; the petitioner by the instru- 
ment already recited, and the defendant. as assignee, holding 
by virtue of a deed from a master in chancery, for the benefit 
of all the creditors of Wright & Hoxse. Whether it would 
really be more equitable, in a case like the present, that the 
after acquired property should be holden by the one party or 
the other, whether the claims of the individual creditor 
would, in an equitable view, be more meritorious than those 
of the entire body of creditors, seeking a distribution pro rata, 
would depend, not so much upon any thing disclosed on the 
face of the mortgage, as upon a full knowledge of the entire 
course of business of the mortgagor, and the circumstances 
appertaining to the property which is now the subject of con- 
troversy, the mode of its acquisition, &c. 

Supposing ourselves clothed with full equity powers, and 
treating this case as before us unembarrassed by any question 

3% 
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as to our limited jurisdiction in chancery, we are not satisfied 
that the petitioner has shown any such title to this property 
as would authorize us to hold it to be subject to a lien for the 
note of Wright & Hoxse to the petitioner, as against cred- 
itors who have acquired a right to it before any act of the 
petitioner had taken place, reducing the property to his :pos- 
session, or by asserting effectually any right under the pro- 
spective hypothecation, as by making aclaim and taking pos- 
session under it, while in the possession of Wright & Hoxse. 
There are doubtless equitable liens, which may be enforced 
_in courts of equity, though not available in a court of law. 
Many such might be enumerated. ‘That which nearest 
approaches the present case is that of an agreement to convey 
property, or do some act, the performance of which has been 
casually postponed ; and in dealing with the rights of the par- 
ties in such case, a court of equity will consider a thing done 
which was agreed to be done. ‘That class of cases does not 
present, however, the difficulties that arise in the present case. 
The property which is the subject of the agreement, in the 
case supposed, was in existence, and the power to convey the 
same, or stipulate fora conveyance, existed. Nor do the cases 
of Davis v. Newton, 6 Met. 537, and Hastman v. Foster, 
8 Met. 19; at all conflict with the view we have taken of the 
present case. ‘The property, in reference to which those 
cases presented questions, was in existence, was susceptible 
of being conveyed, and was the subject of bargain and sale. 
In the case of Hastman v. Foster, more particularly relied 
upon, the mortgage was a good and valid mortgage in law, 
and of property then in existence ; and the party only went 
into equity to enforce a claim arising under such valid mort- 
gage. ‘The case was one of implied trust, of which this 
court has jurisdiction, and which it may well enforce. 

The difficulty that presses in the present case is the want 
of any binding original contract, which per se could have 
force and effect to change the after acquired property, without 
some further act by the parties, after the property should have 
come into existence. Such act we deem to have been 
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necessary to perfect the title of the petitioner, whether his rights 
of property in such after acquired articles are sought to be 
enforced in equity or at law. We are fully aware that a dif- 
ferent view of this question was taken by Mr. Justice Story, 
in the case of Mitchell v. Winslow, 2 Story R. 630, and that 
the result to which he came differs from ours as to the eflect 
to be given to such mortgages in a court of equity. In 
relation to that case, it is supposed by the counsel for the 
petitioner, that it had, to some extent, the sanction of this 
court, in the remarks of the judge who delivered the opinion 
in the case of Jones v. Richardson. But we apprehend that 
no such view was intended to be suggested. ‘The case then 
before the court was an action at law; and the obvious and 
quite sufficient answer to the case of Mitchell v. Winslow, 
which was relied upon by the then plaintiffs, was, “ that was 
a case in equity,” without entering upon the further inquiry 
whether we should, as a court of equity, in a case before us, 
come to the same result. The case of Langton v. Horton, 
1 Hare, 549, much relied upon as sanctioning the doctrine 
that such conveyance might be supported in a court of equity, 
seems to us to go no further than this, viz. that there having 
been such a contract between the parties, as would in equity 
have given the plaintiff a title to the cargo when it arrived, 
and that contract having been perfected by possession lawfully 
taken, it being a case of property mortgaged while at sea, and 
it being sufficient to take possession forthwith on its arrival, 
the plaintiffs were entitled to hold under this contract, as 
against a judgment creditor. On the other hand, another 
adjudication may be referred to as strongly sustaining the 
view we take of the invalidity of this mortgage, in equity. 
I allude to the case of Mogg v. Baker, 3 Mees. & Welsb. 
195, in the court of exchequer. As I understand that case, 
the doctrine that a lien may be enforced in equity, in a case 
like the present, is wholly repudiated. ‘The court held that 
an agreement to mortgage certain specific furniture then in 
existence would constitute an equitable title in the party hold- 
ing such agreement, and prevent its passing to the assignees 
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of the insolvent; but if it was only an agreement to mort- 
gage furniture to be subsequently acquired, then it would 
confer no right in equity. It is true, as was remarked by the 
counsel for the petitioner, that the court were dealing there 
with the equity principle of construing that to have been 
done which was agreed to be done; but no question arose as 
to the correctness of that principle of equity, and the only 
point of controversy was, whether, taking that to have been 
done which was agreed to be done, it would constitute a valid 
equitable lien. And whether it would do so or not, was made 
to depend upon the fact whether the property was subse- 
quently acquired ; and, if so, it was held that the agreement 
would confer no right in equity. The doctrine of that case, 
which seems fully to sanction the principle we have adopted 
in the present case, was affirmed by the court of Queen’s 
Bench, in Gale v. Burnell, 7 Adolph. & Ellis, N. R. 850. 
The result to which we have come, upon the present peti- 
tion, may be stated in the following propositions: 'The peti- 
tioner cannot hold the property in controversy, as mortgaged 
property, because it was not in existence, and therefore not 
capable of being conveyed in mortgage, at the time when the 
mortgage was made. ‘The instrument could not operate to 
pass the property as a pledge, because the custody of the same 
was not taken and retained by the pledgee. The property 
cannot be held as charged with a lien, because a lien cannot 
be created by an executory agreement, without being accom- 
panied by possession or delivery of the property. A stipu- 
lation that future acquired property shall be holden as security 
for some present engagement, is an executory agreement, of 
such a character, that the creditor with whom it is made may, 
under it, take the property into his possession, when it comes 
into existence, and is the subject of transfer by his debtor, and 
hold it for his security ; and whenever he does so take it into 
his possession, before any attachment has been made of the 
same, or any alienation thereof, such creditor, under his exec- 
utory agreement, may hold the same; but, until such an act 
done by him, he has no title to the same ; and that, such act 
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being done, and the possession thus acquired, the executory 
agreement of the debtor authorizing it, it will then become 
holden by virtue of a valid lien or pledge. The executory 
agreement of the owner, in such case, is a continuing agree- 
ment, so that when the creditor does take possession under it, 
he acts lawfully under the agreement of one then having the 
disposing power, and this makes the lien good. If, however, be- 
fore taking possession, or doing such acts as are necessary to 
give vitality to the mortgage, as to the subsequently acquired 
property, an attachment or assignment for the benefit of cred- 
itors takes place, the opportunity for completing the lien is lost, 
and the mortgage or pledge not being perfected, the property 
passes to the assignee, and must be held by him for the ben- 
efit of the creditors generally. 

There was no act done by the petitioner and by Wright & 
Hoxse jointly, or by either of the parties, which was suffi- 
cient to give effect to the original mortgage, as to the after 
acquired property. ‘The recording of the mortgage by the 
petitioner did not; for that was before such property was 
acquired. The annual payment of interest by Wrigkt & 
Hoxse could have no such effect. It was neither actually nor 
symbolically accepting the transfer or conveyance of the arti- 
cles after they were acquired by Wright & Hoxse. 

As to the point suggested, that this agreement between 
these parties might be treated as a conditional sale by the 
petitioner, the change of property to take effect only on pay- 
ment of the note; it was competent for the petitioner to have 
made such a conditional sale, and the effect of such sale would 
have been, that he would not have been divested of the prop- 
erty in the articles thus conditionally sold. But no such 
principle can avail the petitioner here, as no articles remain in 
existence that were his property and possessed by him at the 
time of the sale. The petitioner seeks not to reclaim such 
articles, but those subsequently acquired by his debtors. Nor 
is there any ground for the suggestion that this may be 
treated as the constitution of an agency on the part of Wright 
& Hoxse, and that, as such agents, all their acquisit‘ons would 
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enure to the petitioner as the principal, until the note of 
Wright & Hoxse was fully paid. 

In no way, that we perceive, can we give effect to this con- 
tract, so as to give the petitioner the lien, upon the after 
acquired property, that he seeks to establish. 

Petition dismissed with costs. 


Osmyn Baker & another vs. Austin Situ, Executor. 


A testator bequeathed to his executor, in trust, a large sum, to be secured at intex 
est, and managed as an accumulating fund, until a board of trustees should be 
duly constituted and organized, and then that said sum should be paid over to 
such trustees, to be managed in the same manner; and he directed that said board 
of trustees should be constituted as follows; viz. that each of eight certain towns 
should annually, in March or April, at a legal town meeting, choose an elector, 
and that the several electors, thus chosen, should annually meet at N. on the first 
Wednesday of May, and elect three trustees, who should be a board of trustees 
for one year; provided, however, that the first choice of said electors, by the 
towns, and also their first meeting at N., might be made and holden at such con- 
venient time, within one year after the testator’s decease, as the judge of probate 
should appoint, and that said trustees, thus elected at said first meeting, should 
hold their office till the first Wednesday of May next following, and until others 
should be chosen in their place: The testator died in December 1845, and his 
will was not finally approved and allowed until July 1847: On the 10th of Au- 
gust 1847, the judge of probate appointed the 30th of said August as the time for 
the eight towns to choose electors, and the 6th of September following as the time 
for the meeting of the electors at N , and electors were chosen and met at N. 
accordingly, and elected three persons to be trustees, who organized as a board 
of trustees, and demanded of the executor that he should pay over to them the 
sum aforesaid, according to the will; and on his refusal so to do, they brought a 
bill in equity against him. Held, that they were not legally constituted a board 
of trustees, because the judge of probate had no authority to direct town meet- 
ings, or a meeting of the trustees, to be held after the expiration of one year from 
the decease of the testator. 


Turis was a bill in equity, in which it was alleged that 
Oliver Smith, late of Hatfield, died on the 22d of December 
1845, leaving a last will, which was finally approved and 
allowed in the supreme judicial court, in July 1847; that 
Austin Smith, the defendant, was appointed executor of said 
will, and that letters testamentary were duly issued to him, by 
the judge of probate for the county of Hampshire, on the 
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10th of August 1847; that said Austin, as such executor, 
became possessed of all the property of which said Oliver 
died seized and possessed, (with certain exceptions, ) amount- 
ing to about four hundred thousand dollars, which he was 
bound to deal with and dispose of according to the directious 
of said will: That said Oliver, by his said will, set apart the 
sum of two hundred thousand dollars, for certain public and 
charitable uses, to be administered upon a plan prescribed in 
said will, and directed that said sum should be kept at interest 
until it should accumulate to the sum of four hundred thou- 
sand dollars, and that then there should be established, out 
of said gross fund, certain minor funds especially appropriated 
to certain charitable objects designated in said will: That 
said Oliver, in the third section of his will, made the follow- 
ing (among other) provisions and directions: 

‘In order to accomplish more effectually the objects con- 
templated im the appropriation of the several funds hereafter 
designated, and for the purpose of managing the same with 
greater facility, security and advantage, I hereby direct that 
a board of trustees shall be established, to have the custody, 
control and management of said funds, who shall be account- 
able for the proper and faithful discharge of the duties apper- 
taining to their office, and who shall manage, improve and 
apply said funds, and the interest arising therefrom, in the 
way and manner, and for the purposes and uses hereinafter 
specified and declared. And it shall be the duty of the said 
board of trustees, and their legal successors forever, to carry 
into full effect all the provisions of this will in relation to the 
receipt, custody, care, management, appropriation, expendi- 
ture and payment of the various legacies and funds designated 
in this will, except such as necessarily appertain, or are 
expressly assigned, to my executor, or to others. And I[ 
hereby order and direct that the said board of trustees shall 
be appointed and constituted in manner following: The sev- 
eral towns of Northampton, Hadley, Hatfield, Amherst and 
Williamsburgh, in the county of Hampshire, and Deerfield, 
Greenfield and Whately, in the county of Franklin, shall 
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annually, in the month of March or April, at a legal town 
meeting, (an article to that effect being inserted in the warrant 
therefor,) choose one person, being an inhabitant thereof, as 
agent for said town, to be called an elector. And the several 
electors thus chosen, such choice being duly certified, shall 
meet at Northampton on the first Wednesday in May annu- 
ally, and shall then and there elect, by a majority of the 
votes given in, three suitable persons to act as trustees of said 
funds; and the persons thus elected shall constitute the board 
of trustees, and shall hold their office for one year, and until 
others are chosen in their stead. Provided, however, that the 
first choice of said electors by the towns, and also their first 
meeting at Northampton for the choice of trustees, may be 
made and holden at such convenient and suitable time within 
one year after my decease, as the judge of probate for the 
county of Hampshire shall appoint ; and the said trustees, 
thus elected at said first meeting, shall hold their office till the 
first Wednesday in May then next ensuing, and till others 
hall be chosen in their place.”? ‘And the said trustees, 
before entering upon the duties of their office, shall respec- 
tively give bonds, with sufficient sureties, to the treasurer 
ef the county of Hampshire, and to the acceptance of 
said board of electors, for the faithful discharge of said 
duties; which bond shall enure to the benefit of the sev- 
eral funds, to each one its proportionate share.’’ ‘ And in 
case the said board of trustees shall, at any time, be reduced 
to a less number than two, I direct that the judge of probate 
for the county of Hampshire shall be requested, by the 
remaining trustee, to appoint two: suitable persons to be 
associated with him in the management of said funds, until 
the vacancies in said board shall be filled by the elect- 
ors.” 

The plaintiffs then set forth in the bill the fotlonaeiie Par 
of the fourth section of said Oliver’s will : 

“T give to my nephew, Austin Smith, in trust however, 
and for the uses and purposes herein specified, the sum of 
two hundred thousand dollars, to be secured at interest, 
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and managed as an accumulating fund, by the said Austin, 
until the board of trustees, provided for in the preceding sev- 
tion, shall have been duly constituted and organized; at 
which time the said board of trustees shall be authorized, and 
it is hereby made their duty, to demand and receive of the 
said Austin Smith the said sum of two hundred thousand 
dollars, together with all the interest and income that. shall 
then have accrued on the same. And the said Austin is 
hereby directed to pay over the same to the said board of 
trustees, as soon as the said board shall have been duly organ- 
ized. Provided, however, that such payment may be made by 
a legal transfer and delivery to said board of any of the differ- 
ent kinds of property, to the amount required, together with 
the evidences and securities thereof, of which I may die pos- 
sessed, at its par value if in stocks of any kind, and its 
appraised value if in rea] estate. And the said fund shall 
thenceforth be and remain under the care and control of said 
board of trustees, to be by them at all times secured and kept 
at interest, according to their best judgment and discretion, 
and managed as one entire fund, and the interest thereof 
annually added to the principal, thus forming an accumulating 
fund, without allowing any subtraction of either principal or 
interest therefrom, (except for the purpose of supplying any 
deficiency which may happen to exist, or of meeting any 
unforeseen emergency that may arise from the failure of the 
‘contingent fund’ hereinafter provided,) until the said prin- 
cipal and interest shall amount to the full sum of four hun- 
dred thousand dollars.”’ 

A part of the fifth section of said will was then set forth 
in the bill, as follows: ‘ All the residue of my estate, of 
every kind, not herein otherwise disposed of, after payment 
of my just debts, and the expenses of settling my estate 
at the probate office, I give in trust to the said Austin Smith, 
and for the purpose of constituting a ‘contingent fund,’ to 
be invested and managed by the said Austin, wnttl the said 
board of trustees, before mentioned, shall be organized, and 
thenceforth to the said trustees, in the way and manner pointed 
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out in the fourth section, for managing the fund there estab- 
lished.” 

The plaintiffs then averred, in the bill, that after said will 
was approved and allowed, and after letters testamentary had 
been issued, as above mentioned, the said judge of probate, “ by 
virtue of the above recited provision in said third section, and 
pursuing the manifest intent of said testator, on the 10th day 
of August 1847, did, by an order then made and recorded, 
ordain and appoint the 30th day of said August as a conven- 
ient and suitable time for the first choice of electors by the 
said several towns, [naming them,] as provided in the said 
third section of said will, and did further ordain and appoint 
the 6th day of September then next, as the time for the elect- 
ors, so first chosen, to hold their first meeting at Northamp- 
ton, for the choice of the trustees under said will,” &e. 

The bill then stated that town meetings were duly warned 
and held, according to said order and appointment of the 
judge of probate, at which meetings electors were duly 
chosen, who met on said 6th of September, and elected 
Osmyn Baker, John Dickinson, jr. (the plaintiffs) and Austin 
Smith (the defendant) as the three trustees provided for by 
the third section of said will; that said trustees, so elected, 
accepted said trust, gave bonds for the faithful discharge of 
their trust, as required by said will, and organized their 
board ; that the plaintiffs, as a major part of said board, 
demanded of the defendant, as executor of said will, payment 
and delivery to said board of the said sum of two hundred 
thousand dollars, &c. but that he has refused so to do, and 
assigns the following reason for such refusal, viz. that “by 
the great delay which attended the probate of said will, a lit- 
eral compliance with the directions of said testator, respecting 
the election and organization of said board of trustees, has 
not been, and cannot be, had, and that he [the defendant] 
cannot pay over the said moneys, or deliver the said property 
or securities demanded by the said board, with safety to him- 
self as executor, without the direction of this court for his 
justification therein.” 
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The prayer of the bill was, that the defendant might be 
held to make answer, and to account with the plaintiffs; and 
that said board of trustees might be declared by the court te 
be legally established, and for further relief. 

The defendant demurred to the bill. 

Grennell, (Aiken was with him,) in support of the de- 
murrer. 

The judge of probate, after the lapse of one year from the 
decease of the testator, had no authority to appoint a time for 
the choice of electors, and for their first meeting. The 
eighth section of the will is thus: ‘And I further direct, 
that in case of the entire failure of trustees, from any cause 
whatsoever, the judge of probate for the county of Hamp- 
shire, for the time being, shall have full power and authority 
to nominate and appoint trustees to hold and manage said 
property, until other trustees shall be legally appointed in the 
manner hereinbefore set forth, and authorized to act in their 
stead.” Under the exigence that happened, this provision of 
the will should have been complied with, or all parties should 
have waited for a choice of electors at March or April town 
meetings in 1848. In the mean time, the defendant, as exec- 
utor, would have had the care of the moneys and securities, 
and would: have been entitled to pay for such care, besides 
the compensation given him by the will for settling the estate. 
For, in the first section of the will, it is provided, that “ if 
the board of trustees shall not be organized within one year 
after my decease, a reasonable allowance shall be made to him 
[the defendant] for managing said funds after that time, till 
the same shall be paid over to said trustees.”” There was no 
necessity, therefore, for any deviation from the literal provis- 
ion of the wiil. 

The plaintiffs’ right to bring this bill is properly raised by 
demurrer. Cooper Eq. Pl. 166, 167. Story Eq. Pl. (1st ed.) 
384 —386. 

Delano, for the plaintiffs. Various clauses in the will 
show that the testator meant that the trustees should have the 
exclusive management of the charity. He provided, by the 
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eighth section, that “if any of the provisions contained in 
this will cannot be executed, I hereby devise and bequeath 
all my property aforesaid to my said executor, and to such 
trustees as shall be legally appointed, in trust, to be held and 
disposed of as nearly according to the directions, purposes 
' and objects hereinbefore set forth and provided, as may be 
consistent with law;” thereby authorizing this court to 
carry the provisions of the will into effect cy pres. And 
the court would have that authority, without the testator’s 
giving it. 

The testator also manifestly intended that the trustees 
should be organized as soon as practicable, and that his prop- 
erty should thereupon pass from his executor to them. 

The general power of the court to.carry the provisions of 
a will into effect cy pres, in case of donations to charitable 
uses, is well established. 2 Story on Eq. $$ 1060, 1061, 
1187, 1190, 1191. Burbank v. Whitney, 24 Pick. 146. 
Going v. Emery, 16 Pick. 107. Sanderson v. White, 18 
Pick. 328. Bartlett v. Nye, 4 Met. 378. 4 Kent Com. 
(Sth ed.) 508, note. 2 ib. 288, note. Mavor v. Nixon, 2 
Younge & Jerv. 60. Moggridge v. Thackwell, 7 Ves. 82. 
1 Story on Eq. $$ 94, 95. Lewin on Trusts, 423. St. 1847, 
c. 263. Hoffm. R. 202. 

Suaw, C. J. The question presented in the present case 
is, whether the complainants were duly appointed trustees 
under Oliver Smith’s will, so as to be entitled to demand 
and receive the trust fund from the executor. See Jnhab- 
itants of Northampton v. Smith, 11 Met. 390. The court 
are of opinion that they were not legally constituted the 
board of trustees. 

As the general course, the will is explicit in directing how 
this board of trustees shall be constituted, by the election of 
electors or delegates, by the respective eight towns, at the 
annual meeting in March or April. Then it is provided, asa 
special exception to this general rule, that the first meetings 
of the towns for the choice of electors, and also the time of 
their first meeting, may be directed by the judge of probate ; 
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but such meetings were to be held within one year of the 
decease of the testator. 

This limitation or condition of the power of the judge of 
probate, to direct meetings to be held within one year of the 
decease of the testator, became impossible, because more than 
a year elapsed before the will was established. But we think 
the power ceased when the year elapsed. 

It would have been a convenience, perhaps contemplated 
by the testator, if the will were proved soon after his decease, 
without controversy, and no appeal taken, that the board of 
trustees should ‘be constituted immediately, especially if this 
should occur soon after the annual town meetings; so that 
nearly a year would intervene before a regular choice. But 
it was a convenience merely, and not a necessity ; and there 
was, therefore, no occasion for applying the doctrine of cy 
pres. It was, no doubt, the purpose of the testator to have 
a board of trustees speedily constituted ; but the mode is duly 
prescribed, and precisely limited. ‘There was no necessity 
arising from the state of the funds. . The testator had _ pro- 
vided for that contingency, by providing that the trustee and 
executor should hold, manage and invest the funds, until the 
board of trustees should be constituted in the mode directed ; 
and he contemplated that this might extend beyond one year, 
by providing a compensation to his trustee and executor, if 
the board should not be constituted within one year. 

We mean to express no doubt of the power of the court, 
as a court of equity, in cases of gifts to charitable uses, when 
the will cannot be executed precisely according to its terms, 
to sanction an execution which shall, as nearly as may be, 
carry into effect the charitable intent, ut res magis valeat, 
quam pereat. But to warrant a deviation from the plain 
directions of the will, the exigency must exist. Here the 
power of the judge of probate to appoint the first meetings 
of the towns was limited to one year, and the year had ex- 
pired ; and there was ample provision for that case. 

The power given to the judge of probate, in case of the 
failure of -trustees, is manifestly limited to a case where 
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trustees have been appointed. Besides; the express provision, 
that the judge of probate should exercise this power, in regard 
to the first meetings, and limiting it to one year, excludes the 
implication of an intent to confer this power under the gen- 
eral words, giving a like power, without limitation, in the case 
of failure of trustees. And further; in case of the failure 
of trustees, after they had once been appointed and received 
the funds, the exigency arising from the want of proper per- 
sons to take care of the funds would be much greater than 
that which would exist before the first constitution of the 
board ; because, until that time, there was an executor and 
trustee, appointed by the ‘testator, charged with that duty, 
and competent to preserve and to manage and invest the 
funds, until a regular election of electors, at the annual town 


meetings. . 
Bill dismissed. 


Freeman Snow & another vs. [nyasirants or WARE. 


When a party makes a special agreement to do certain work within a fixed time, and 
fails to do it in the manner\and within the time agreed, yet if he acts in good 
faith, and the other party receives a benefit from the work which is done, the law 
implies a promise by him to pay such sum therefor as the benefit which he receives 
is reasonably worth to him, and he is liable for such sum, in an action of indebi- 
tatus assumpsit. 

County commissioners ordered a road to be altered and repaired by. a town, in a 
certain manner and within a certain time: The town chose a committee to su- 
perintend the alterations and repairs, and to contract for payment therefor: The 
committee put up the work, at auction, to the lowest bidder, and A. became such 
bidder, and did work on the road, for which he sued the town, in an action of 
indebitatus assumpsit: The town gave evidence, in defence, that the committee, 
when they put up the work at auction, announced that the road was to be made 
more thoroughly and safely, in certain particulars, than was required by the order 
of the commissioners, and that A. had not so made the road. Held, that A., for 
the purpose of showing that he performed his work on the road in good faith, 
might give evidence that he did not hear the announcement of the committee, at 
the auction, but believed that he undertook to do the work on the road in the 
manner prescribed by the order of the commissioners. 

{n an action against a town to recover pay for repairing a road which the county 
commissioners had ordered to be raised four feet in a certain hollow, the plaintiff 
may, for the purpose of proving that he had raised the road four feet, as ordered, 
and in good faith supposed that he had so raised it, give evidence that the com- 
missioners, before they made the order, placed a stake in the ground, and stated 
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that they should require the road to be raised as high as the top of the stake, and 
that the plaintiff had raised the road to that height. 

And in such action against a town, though the plaintiff did not finish his work 
within the time agreed on between him and the committee of the town, with 
whom he made the agreement, yet if the committee and other principal inhabit- 
ants of the town knew that he continued his work after the agreed time for fin- 
ishing it had expired, and made no objection to his proceeding, the jury may infer 
that the town had waived the agreement as to time. 


InDEBITATUS assuMPsiIT “for work done, and materials for 
the same, provided by the plaintiffs, for the defendants, at 
their request.”” At the trial in the court of common pleas, 
before Wells, C. J. the plaintiffs claamed compensation for 
alterations and repairs made by them on a highway situated 
in the town of Ware, which were ordered, by the county com- 
missioners of Hampshire, to be made, to their acceptance, by 
the 10th day of November 1843. 

The plaintiffs gave evidence that the defendants, on the 
25th of September 1843, chose a committee, at a legal meet- 
ing, ‘‘to superintend the repairs and alterations on the road, 
{described,] as recently ordered by the county commissioners,” 
and passed a vote that this committee “ be intrusted to con- 
tract for the payment of the same on the Ist of May 1844;” 
that the committee, soon after, ‘ offered the said work at auc- 
tion, to be done by the lowest bidder, and that the job was 
bid off by the plaintiffs ; and that they proceeded to construct 
the work, but did not finish the same until June or July 
1844.” 

- The defendants then introduced evidence tending to show 
that when the work was let out by the committee, they pub- 
licly read the order of the commissioners, and announced that 
the road must be made as follows, viz. that a sluice should 
be constructed of stone across the road, at a place designated 
by them, where it was necessary to carry off the water, and 
prevent the road from being washed away by freshets; that 
the road should be raised, in a certain hollow, four feet, by 
building a stone wall on each side, and filling the space with 
earth ; that said walls should be so far apart as to leave six- 
teen feet between them for a path to be travelled ; and that 
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a railing should be constructed, either of stones set upon 
said wall, two feet apart, and of suitable height, or that poles 
should be fastened by iron bolts upon large stones to be placed 
upon said wall. They also introduced evidence tending to 
show that the road had not been finished so as to conform 
substantially to any one of the foregoing stipulations. 

The plaintiffs thereupon gave evidence tending to show 
that no such announcement was made when they bid off the 
work, and that, if it was made, they did not hear it nor know 
thereof, but believed that nothing more would be required of 
them than to make the road according to the order of the com- 
missioners. And they introduced evidence of the following 
facts, as tending to prove that they believed that they had 
made the road to the acceptance of the commissioners: In 
June or July 1844, the plaintiffs and the committee met the 
county commissioners upon the ground, for the purpose of 
determining whether the road should be accepted. ‘The com- 
missioners directed certain additional filling up of the road to 
be done, in order to complete the work according to their 
order, and appointed a time when they would view the road 
again. ‘This work was done; and at the appointed day two 
of the commissioners again met the parties upon the ground, 
and were satisfied that their directions had been complied 
with; but they directed (as the material used by the plain- 
tiffs would make the road sandy) that two inches of a differ- 
ent soil should be placed upon the top of the road, and stated 
that if this should be done, they should be satisfied. They 
further stated, that it was not necessary that more than one 
commissioner should attend to see if this order were per- 
formed. This work was done; and on the appointed day 
one of the commissioners attended, and expressed himself sat- 
isfied that the order had been complied with. ‘The commit- 
tee attended upon all these occasions, and objected that the 
contract, in various particulars, had not been performed by the 
plaintiffs, but did not state, as a ground of objection, that it 
had not been completed within the time specified by the con- 
tract. After this, as well as before, the road was used by the 
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public for travel; and neither the committee nor the defend- 
ants took any further measures to comply with the order of 
the commissioners directing the repairs. Some of the com- 
mittee saw the plaintiffs at work on the road after the Ist of 
November 1843, and neither they, nor any person in behalf 
of the defendants, ever gave them notice not to proceed with 
the work after that time. 

The plaintiffs offered to give evidence that the commis- 
sioners, before they passed the order for the repairs and alter- 
ation of the road, caused a stake to be driven into the ground, 
in the hollow before mentioned, and stated that they should 
require the road to be raised as high as the top of said stake ; 
and also evidence that the plaintiffs had raised the road ac- 
cordingly. ‘The admission of this evidence was objected to 
by the defendants; but the judge ruled that it was admissible. 
as tending to prove that the road had been raised to the height 
of four feet, as ordered by the commissioners, and also as 
tending to prove that the plaintiffs, in good faith, supposed 
that they had performed their contract in this particular ; and 
he left it to the jury to determine whether the road had been 
raised to the height of four feet. 

The jury were instructed as follows: ‘That although the 
plaintiffs had not completed their work within the time stip- 
ulated, yet the jury might consider whether the town had not 
waived this stipulation: That it was not necessary that the 
waiver should be by a vote in town meeting, but that, from 
the fact that the committee saw the work going on, and ap- 
peared before the commissioners at the completion, without 
naking any objection on this account, and from the length of 
time which elapsed from the 10th of November to the com- 
pletion of the work, it might be inferred that the officers of 
the town and the principal inhabitants were acquainted with 
the work, and did not object or give any notice, and that, as 
1either the committee nor the town took any other measures 
to comply with the order of the commissioners, the jury, un- 
Jer all the circumstances, were authorized to infer a wai- 
ver in regard to this stipulation: That this action might be 
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maintained, although the contract had not been performed ac- 
cording to its terms, provided the plaintiffs had, in good faith, 
done what they believed to be a compliance with the terms 
of the contract, and had rendered a benefit to the defendants: 
That if the committee did make the stipulations, as contended 
by the defendants, yet if the plaintiffs did not know of their 
having been made, but bid off the contract under the mistaken 
idea that nothing had been specified in addition to the order 
of the commissioners, and had, in good faith, performed what 
they supposed the contract required of them, the action might 
be maintained, although the commissioners had not legally 
accepted the work ; in which case the rule of damages would 
be the value of the work to the defendants, taking the sum 
bid for it as the basis of calculation, and deducting from that 
sum such an amount as would enable the defendants to com- 
plete the road according to the proposals of the committee, 
and indemnifying them from any loss they had sustained by 
the failure of the plaintiffs to perform the contract according 
to the proposals, with interest on the sum thus found, from 
the date of the writ.” 

A verdict was returned for the plaintiffs, and the defendants 
alleged exceptions to the judge’s rulings and instructions. 

A. L. Devens, for the defendants. The plaintiffs’ miscon- 
struction of their contract did not excuse them. Muller v. 
Lord, 11 Pick. 24. They were bound to perform the actual 
contract, in order to recover compensation for their labor. 

The evidence as to the height of the stakes was inadmissi- 
ble ; first, because it was hearsay, and secondly, because it 
was parol evidence, offered to vary a written contract. 

There was not a legal acceptance of the road by the com- 
missioners, according to the contract; as only one of their 
number was present, when the matter was concluded. Short 
v. Pratt, 6 Mass. 496. 

The road was not finished until long after the stipulated 
time; and a town cannot waive a stipulation in a contract, ex- 
cept by a corporate vote. See Taft v. Inhabitants of Mon- 
tague, 14 Mass. 285. Keyes v. Inhabitants of Westford, 17 
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Pick. 278. Hayden v. Inhabitants of Madison, 7 Greenl. 76. 
School District in Rumford v. Wood, 13 Mass. 198. 

The case shows that the plaintiffs did not substantially 
complete their work ; that is, the defendants offered to show 
this, and it is now to be taken as if it was so proved. The 
ruling, that if the plaintiffs had done the defendants a benefit, 
they should recover, was too broad. Substantial performance, 
unless waived, is a condition precedent to a recovery. 2 
Greenl. on Ev. $ 104. Ellis v. Hamlen, 3 Taunt. 52.  Sin- 
clair v. Bowles, 9 Barn. & Cres. 92. Stark v. Parker, 2 
Pick. 267. Olmstead v. Beale, 19 Pick. 528. Hunt v. Otis 
Company, 4 Met. 466. Davis v. Marwell, 12 Met. 286. In 
the case of Hayward v. Leonard, 7 Pick. 181, a substantial 
performance was required, and was proved to the satisfaction 
of the jury. 

Delano, for the plaintiffs. This action of implied assump- 
sit, for work done under a special contract, well hes, on the 
grounds taken by the judge at the trial. Hayward v. Leon- 
ard, 7 Pick. 181. Van Deusen v. Blum, 18 Pick. 229. Smith 
v. Proprietors, §c. 8 Pick. 178. Brewer v. Inhabitants of 
Tyringham, 12 Pick. 547. 2 Smith’s Leading Cases, 14, note. 
Good faith in the plaintiffs, and a benefit to the defendants, 
are the two conditions of a recovery, in a case like this. If 
so, then the question of waiver is immaterial. See Lucas y. 
Godwin, 3 Bing. N. R. 737. 1 Sugd. Vend. (6th Amer. ed.) 
295. But the jury have found, if they could so find, that 
the defendants waived the time of completing the road. See 
Inhalitants of Freetown v. County Commissioners, 9 Pick. 
46, 52. Inhabitants of Rutland v. County Commissioners, 
20 Pick. 81. Inhabitants of Whately v. County _Commis- 
sioners, 1 Met. 341. Drury v. Inhabitants of Worcester, 21 
Pick. 44. Commmonwealth v. Inhabitants of Westborough, 3 
Mass. 406. ‘These cases show that a town may make a 
waiver without a corporate vote. | 

If there was not a legal acceptance of the road, yet the de- 
fendants have waived such an acceptance. But there was a 
egal acceptance. If the commissioners did not accept the 
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road, they should have ordered the work to be finished at the 
expense of the defendants. 'Their omission to make such 
order shows that the work was done to their satisfaction ; 
and this is tantamount to an acceptance, if not identical with 
it. If there was any thing to be waived by the defendants, 
their opening of the road, and continuing it open, was a 
waiver, and they cannot now object that it was not accepted. 
This would be taking advantage of their own wrong. 

Though the case states or assumes that there was not a legal 
acceptance, yet this is a question of law, on the facts reported, 
and the plaintiffs are not estopped to insist that there was a 
legal acceptance, which is not required to be proved by record 
evidence. See Bliss v. Inhabitants of Deerfield, 13 Pick. 
102. Inhabitants of New Salem, Petitioners, 6 Pick. 470. 

The evidence, which was objected to, was rightly received, 
to show good faith in the plaintiffs, and also to fix the point 
to which the road was to be raised, in the hollow. 1 Greenl. 
on Ev. $$ 52, 108, 146. O'Kelly v. O'Kelly, 8 Met. 440. 

The rule of damages was correctly stated to the jury. 
Hayward v. Leonard, 7 Pick. 181. Brewer v. Inhabitants 
of Tyringham, 12 Pick. 547. Sedgwick on Damages, 219, 
S* note. 

R. A. Chapman replied. 

Wipe, J. This is an action of assumpsit, on an implied 
promise, to recover compensation for repairs and alterations 
made ina road in the defendant town. These repairs and 
alterations were made under a special contract, and it is ad- 
mitted that the work was not completed within the time lim- 
ited by the contract. We are, nevertheless, of opinion that 
the plaintiffs are entitled to recover on an implied promise, if 
the evidence reported was rightly admitted, and if the instruc- 
tions to the jury were correct. The evidence offered by the 
plaintiffs had a tendency to prove that the work was done in 
good faith, and, as the plaintiffs supposed, agreeably to the 
contract, except as to the time of its completion, and that the 
defendants had waived the plaintiffs’ compliance with their 
contract in this respect. ‘That this was competent evidence, 
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according to the doctrine laid down in Hayward v. Leonard, 
7 Pick. 181, cannot be doubted. And we are satisfied that 
the doctrine there laid down is correct ; and that, in the pres- 
ent case, there was no misdirection to the jury. It is true 
that there are conflicting authorities on the question; but we 
adhere to the decision in Hayward v. Leonard, which is 
conformable to manifest justice, and is supported by the 
modern authorities. 

In Farnsworth v. Garrard, 1 Campb. 39, Lord Ellenbor- 
ough lays down the rule thus, after a consultation with the 
other judges: ‘I now consider this as the correct rule; that 
if there has been no beneficial service, there shall be no pay ; 
but if some benefit has been derived, though not to the ex- 
tent expected, this shall go to the amount of the plaintiff’s 
demand, leaving the defendant to his action for negligence. 
The claim shall be coéxtensive with the benefit.” In Chapel 
v. Hickes, 2 Crompt. & Mees. 214, Bayley, B. says, ‘the 
rule is, that if the contract be not faithfully performed, the 
plaintiff shall be entitled only to recover the value of the 
work and materials supplied.””. The same rule is laid down 
by Parke, J. in Thornton v. Place, 1M. & Rob. 219. And 
in Read v. Rann, 10 Barn. & Cres. 441, the same learned 
judge says, ‘in some cases, a special contract, not executed, 
may give rise to a claim in the nature of a quantum mer- 
uit, ex gr. where a special contract has been made for goods, 
and goods sent, not according to the contract, are retained by 
the party, there a claim for the value on a quantum valebant 
may’ be supported; but then, from the circumstances, a new 
contract may be implied.” The same rule is laid down by 
Starkie, in cases where a complete return and rescinding of 
the contract are impracticable from the nature of the case. 
He says, it seems now to be settled, that if the work has been 
defectively performed, the plaintiff cannot recover but on a 
quantum meruit for the labor, and quantum valebant for the 
materials, to the amount of the benefit actually derived. 3 
Stark. Ev. 1768. These and other cases and authorities are 
cited and discussed in a note in 2 Smith’s Leading Cases, 14, 
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where the rule is thus laid down, as applicable to cases in 
which something has been done under a special contract, but 
not in strict accordance with the terms of the contract: “ In 
such a case, the party cannot recover the remuneration stipu- 
lated for in the contract, because he has not done that which 
was to be the consideration for it. Still, if the other party 
have derived any benefit from his labor, it would be unjust 
to allow him to retain that without paying any thing. The 
law therefore implies a promise on his part to pay such a re- 
muneration as the benefit conferred upon him is reasonably 
worth; and to recover that quantum of remuneration, an ac- 
tion of indebitatus assumpsit is maintainable.” 

This rule is applicable to those cases in which the labor has 
been performed in good faith, and not to those where the 
party has intentionally, and without necessity or sufficient 
reason, failed to comply with the stipulations of his contract. 
The rule, thus limited in its application, is, we think, correct 
in principle, and is supported by the modern authorities, what- 
ever doubts may have existed in earlier times. And it fully 
sustains the rulings of the court, and the instructions to the 
jury, in the present case. 

The evidence had a tendency to prove that the labor was 
performed by the plaintiffs in good faith, and that the defend- 
ants cannot, in good faith, object to the non-performance 
within the time stipulated by the contract. When they had 
notice that the plaintiff was working on the road after that 
time, they were in good faith bound to give notice of their 
objection; and having failed so to do, they must be presumed 
to have waived it. The question of fact, however, was 
rightly left to the jury, and the instruction to them was cor- 
rect. Exceptions overruled. 
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IrHamar Conkey, Judge, &c. vs. Aaron Dickinson & others, 


When the same person is executor of a will and guardian of a minor to whom a 
legacy is given by the will, he holds the amount of the legacy in his capacity of 
executor, and not as guardian, until he settles an account of his administration, 
in the probate court, crediting himself, as executor, with the legacy, and charging 
himself therewith, as guardian: Until such account is allowed by a decree of the 
probate court, an action cannot be maintained against him and his sureties on his 
guardianship bond, for neglect to pay the legacy; but an action may be main 

. tained against him and his sureties on the bond given by him as executor. 


Tis was an action of debt on a bond, dated September Ist 
1834, given to the judge of probate for the county of Hamp- 
shire, by Aaron Dickinson, guardian of Medad D. Smith, a 
minor, and by the other defendants, as sureties for said Aaron, 
in the penal sum of $2000, conditioned (in the form usually 
adopted at that date) for the faithful performance, by the said 
Aaron, of the duties by law required of him, as such guar- 
dian. 

The action was brought, on the 6th of September 1846, 
by leave of the judge of probate, for the benefit of said 
Medad D. Smith, and the following breaches of the condition 
of the bond were set forth in the declaration: Ist. That 
although said guardian, after his appointment, became entitled 
to collect and receive from the estate of Sally S. Dickinson, 
deceased, a large sum of money, to wit $600, due to him as 
guardian, yet he did not collect and receive the sum, but 
neglected so todo. 2d. That said guardian never made and 

# returned a true and perfect inventory of the property of the 
said Medad D. Smith. 3d. That although said guardian, in 
the year 1845, had been lawfully required, by the judge of 
probate, to render a plain and true account of his guardian- 
ship, upon cath, and of the property which came to his hands 
by virtue of his said guardianship, yet he then did not, and 
never since has, rendered such account, nor any account of 
his said guardianship. 4th. That although said Medad D. 
Smith became twenty one years old in the year 1843, and the 
said guardian has received large sums (amou‘jting in all to 
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$2000) in his capacity as guardian, yet he, though requested, 
had never paid the same, on any part thereof, to the said 
Medad. 

The parties submitted the case to the court upon an agreed 
statement of facts, in substance as follows: The said Aaron 
Dickinson, in 1834, was duly appointed guardian of said 
Medad D. Smith, who was then twelve years old, and who 
came of age in 1843. The bond declared on was duly 
executed by the defendants. In 1839, while the guardianship 
duties of said Aaron continued, Sally S. Dickinson died, 
leaving a will, in which, after certain legacies to divers per- 
sons, said Medad D. Smith, the ward, was made residuary 
legatee, and said Aaron Dickinson was made executor of said 
will, which was duly proved and allowed. Letters testa- 
mentary were issued to said Aaron, and he gave bond for the 
faithful discharge of his duties as such executor. On the 
first Tuesday of July 1840, said executor returned his first 
and only account, as executor. of said will, from which there 
appeared to be a balance in his hands, as executor, of $451-50. 
After this action was commenced, to wit, on the 25th of 
September 1846, said Aaron filed his account of guardianship, 
in which he did not charge himself with said legacy, and a 
hearing and examination of the guardian were had, and the 
judge of probate passed a decree thereon, from which said 
guardian appealed. At this hearing and examination, Sylves- 
ter Maxwell Esq. testified in substance as follows: That he, 
as attorney of said Medad D., called on said Aaron, in the 
spring of 1845, for payment of what was due from him to 
said Medad D., and for his account; that said Aaron, soon 
after, presented to the witness a paper, as his account of 
guardianship, in which he charged himself with the legacy 
given by Sally S. Dickinson to said Medad D., amounting to 
$365-64, and interest thereon for five years, $109:65. These 
sums, with other items of credit to said Medad D., in this 
account, amounted to $1275-93, and the charges against him 
were $624:68; leaving a balance against said Aaron of 
$651:25:. That the witness and said Aaron compared this 
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account with one which the said Medad D. had made out, in 
which said Aaron was charged with said legacy, as $424:00, 
and in which the balance against said Aaron was $722°36: 
That said Aaron, on looking at this account, made out by 
said Medad D., said it was correct, as taken from his (said 
Aaron’s) book: That the witness drew off the said account, 
in proper form, and said Aaron afterwards looked at it, and 
signed it, as guardian, and took it away for the purpose of 
presenting it to the probate court, without suggesting that he 
held the funds as executor, and not as guardian. 

The said Aaron, upon his examination, on oath, before the 
judge of probate, stated that he applied the money which 
was left by Sally 8. Dickinson to said Medad D. Smith, 
towards payment for a farm which he purchased for himself. 

Davis, for the plaintiff. 

Huntington, for the defendants. 

Wipe, J. The question is, whether Aaron Dickinson, 
who is executor of the last will and testament of Sally S. 
Dickinson, and guardian of Medad D. Smith, the plaintiff in 
interest in this suit, which is brought in the name of the judge 
of probate, is answerable, as executor or as guardian, for a 
legacy left by the said last will to the said plaintiff in in- 
terest. This question has been elaborately argued by coun- 
sel; but, in the judgment of the court, it is very clear, that 
the executor is liable for the payment of the legacy, and that 
nothing appears in the case which by law discharges him 
from this hability. And it is equally clear that he is not liable 
in both capacities. ‘T'o him it is immaterial whether he is to 
be charged as executor or as guardian; but to his sureties in 
his bonds the question is important. And we consider the 
law to be well settled, that if a legacy is given by will, and 
the same person is executor and trustee or guardian for the 
legatee, he is bound to account for the legacy, as executor, 
if he has sufficient assets, unless he has rendered an account 
in the probate office, charging himself as trustee or guardian, 
and that account has been allowed by the probate court. The 
‘aw was so laid down and settled in Hallv. Cushing, 9 Pick. 

5 * 
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395, 409. 'That case, it is true, did not necessarily require a 
decision on that point; but it was supposed that it would 
become important on a hearing in chancery, and it was there- 
fore argued by counsel, and the question was decided, after 
full deliberation ; and we see no cause to doubt the correct- 
ness of the decision. 

It was argued, in the present case, for the legatee, that the 
guardian is to be held liable to account for the legacy, because 
it was included in a paper intended to be his account of 
guardianship. ‘This intention is denied by the guardian; but 
we do not consider the fact material. There could be no 
transmutation of the assets, until the account was allowed by 
the probate court, so as to charge the guardianship sureties. 
If such an aceount had been rendered, it may well be doubted 
if it ought to be allowed, unless the guardian would give a 
new bond. If his sureties on his bond as executor were 
liable, it was not competent for him to transfer that liability to 
his sureties on the guardianship bond. And it seems clear 
that the former sureties were liable. The executor had a 
right to retain the assets for four years; (Rev. Sts. c. 66, $ 3 ;) 
and while he thus held them he appropriated them to his own 
use, which certainly made him, and his sureties on his bond 
as executor, liable. ‘The assets have never been in the pos- 
session of the guardian, and this was caused by the misappli- 
cation of them by the executor. Nor are we aware of any 
means by which the guardian, as such, could have obtained 
possession. He could not sue himself, and he is not charge- 
able on the ground that an executor or administrator is charge- 
able for a private debt which he owes the estate. That 
principle is grounded on the necessity of the case, and no 
such necessity exists in the present instance. The legatee 
might have proceeded against the executor aud his sureties, 
and there seems to be no necessity nor reason for proceeding 
against the sureties of the guardian. 

Plaintiff nonsuit. 
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STEPHEN SHEPARDSON & wife vs. INHABITANTS OF 
CoLERAIN. 


In a highway, running east and west, the wrought path was changed from the south 
to the north side of the space between the limits of the highway, leaving a steep 
descent between the new and the old wrought path; and the old path ceased to 
be a part of the wrought or travelled pathway: Ata right angle with said high- 
way, and running therefrom southerly, was a road leading to the house of A., 
which road, on a certain day, was wholly obstructed by snow; and there was, on 
the same day, a private pathway made by A., across his fields, from his house to 
that part of said highway where the wrough* and travelied path had been changed, 
as aforesaid: While the road leading from said highway to A.’s house was thus 
obstructed, he, knowing all the facts, was travelling, in a sleigh, along the newly 
wrought and travelled path in said highway, and turned his horse southerly, for 
the purpose of entering upon said private pathway, and in passing down the de- 
scent between the new and the old wrought and travelled path, his sleigh was 
upset, and he received an injury: He thereupon brought an action against the 
town that was bound to repair said highway, to recover damages for the injury 
which he received by reason of a defect therein. Held, that the action could not 
be maintained. 


THis was an action of trespass upon the case, to recovel1 
damages alleged to have been sustained by the female plain- 
tiff, by reason of a defect in a highway, which the defendants 
were by law bound to repair. ‘The declaration described the 
highway as “leading from Colerain to Whittingham in Ver- 
mont, passing by and near the houses of Daniel Donelson and 
Timothy Harris ;”’ and the defect complained of was alleged 
to have existed ‘between the houses of said Donelson and 
Harris.”” ‘The case was tried before Dewey, J. and his report 
thereof was as follows: 

It appeared that the highway mentioned in the declaration 
ran from Donelson’s house, westerly, to Harris’s house ; that, 
at a point about half way between these houses, another 
public way or lane, which the: defendants were bound to 
repair, ran from said highway, at a right angle, southerly, to 
the plaintiffs’ house; tha: there was a path from said lane, 
beginning near the plaintiffs’ house, and running northeasterly, 
across the plaintiffs’ fields, till it came to said highway at a 
point between said Donelson’s house and the said lane and 
that this path was made by said Stephen (one of the plain- 
tiffs) for his own convenience. 'The evidence tended to 
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prove that the accident complained of happened at a point 
between the fences erected on each side of the highway de- 
scribed in the declaration, and directly opposite to the place 
where said path through the fields entered said highway. 
There was also evidence tending to prove that, at the place 
of the accident, the travelled path, many years ago, ran nearer 
to the fence on the southern side of said highway, than to the 
fence on the northern side thereof; that the defendants, about 
twenty years ago, worked a new path for travel, nearer the 
northern fence, and left a space, of about ten feet, between 
that and the old path; that some person, in 1845, put severa! 
cart loads of stones into the old path; and that, at the time 
of the accident, the new or northern path was, and for some 
time had been, the commonly travelled path, and that the old 
path had become covered with grass; that the new travelled 
path was higher than the old one; and that from the new 
travelled path to the old one was a sudden and steep offset. 

There was also evidence tending to prove the following 
facts: ‘That on or about the 26th of November, before the 
accident, the lane leading from said highway to the plaintiffs’ 
house was opstructed by snow, so as to be impassable ; that 
the plaintiffs thereupon resorted to the path through the fields 
to the said highway; that the lane was, shortly afterwards, 
rendered passable, and remained so for a few weeks, when it 
was again rendered impassable by snow, and so remained 
until and at the time of the accident ; that the plaintiffs then 
again resorted to said path, for the purpose of passing to and 
from the said highway ; that this‘path was made where there 
was but little snow, and was in the most eligible place for 
said purpose; that the ground to the eastward of the path 
was not of such a nature as to be convenient or safe for the 
passage of a sleigh; that on the morning of the accident, the 
plaintiffs went to the village of Colerain, and on returning, in 
the evening, they passed, from the eastward, on said highway, 
to the place of the accident, and there turned to pass down 
from the then travelled path near, the fence, on the northern 
side of said highway, to the old path, so called, near the 
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fence on the southern side, for. the purpose of passing into the 
said path across the fields, on their way to their house; and 
that, in thus passing down from the travelled path in said 
highway to the old path, so called, the injury complained of 
was received; that the alleged defect in said highway was 
south of the said travelled path, in a place not necessary to be 
passed over by persons going east or west, but necessary to be 
passed over by persons wishing to go into the path through 
the fields, to go to the house of the plaintiffs. 

The jury were instructed that they had a right to infer, 
from the evidence, that the highway extended beyond the 
limits of the then travelled path; that if the injury arose 
from any defect, or want of repair, in any part of the wrought 
portion of the road, or that part appropriated to travelling, 
the defendants were responsible therefor ; that if, upon the 
highway, running east and west, a suitable and proper road 
for travellers was: made and wrought, safe in its construc- 
tion, of proper width for travellers to pass and repass, with 
proper facilities to turn upon said road, and in all! respects 
such that the plaintiffs might have travelled with safety, con- 
tinuing thereon, and if the lane road, being that commonly 
used by the plaintiffs to pass from the said highway to their 
house, was then, and for a long time had been, so obstructed 
with snow as to be impassable by travellers, and this fact was 
well known to the plaintiffs at and before the time they com- 
menced their travelling on the day of the accident, and they, 
while travelling on said highway, turned out of the main 
road, and passed southerly down a declivity, out of the main 
road, for the purpose of entering upon a temporary way 
opened by them upon their own land, and in thus passing 
from the travelled path of the main road to the way over 
their land, at a place without the limits of the wrought or 
made road, but within the limits of the highway, taking the 
same as bounded by the fences on each side, by reason of 
an obstruction upon such portion of the highway, without 
the limits of the wrought or travelled way, the fetna.e plain- 
tiff, while they were thus passing to their own private way, 


58 HAMPSHIRE, FRANKLIN AND HAMPDEN. 


Shepardson & wife v. Inhabitants of Colerain. 


received the injury complained of, by the upsetting of their 
sleigh, as alleged in their declaration, the defendants were 
not responsible for the damage thereby sustained. 

The jury returned a verdict for the defendants, and thereby 
settled the point, that the old path, so called, on the southern 
side of the highway, had ceased to be a part of the worked 
or travelled pathway, even if it was within the limits of the 
highway. 

The verdict is to be set aside, if the instructions were not 
sufficiently favorable to the plaintiffs; otherwise, judgment 
is to be entered on the verdict. 

Alvord, for the plaintiffs. The Rev. Sts. c. 25, $ 22, 
give an action to “any person who shall receive an injury in 
his person or property by reason of any defect or want of 
repair in any highway,” and not for a defect in the wroughg 
part only of a highway. ‘The cases that have been decided 
as to the wrought part of a road proceeded on the ground 
that the party complaining was in fault in going out of the 
wrought part. In the case at bar, the whole fault was in the 
defendants, as the plaintiffs were obliged to go out of the 
wrought part, in order to get home. In Cobb v. Standish, 
2 Shepley, 198, it was decided that where the defendants 
enticed the plaintiff to go out of the wrought way, they were 
answerable to him for the injury that he thereby received. 
A fortiori the present defendants are answerable ; for they 
compelled the plaintiffs to go out of the wrought part of the 
road. See also Green v. Danby, 12 Verm. 338. In Han- 
num v. Belchertown, 19 Pick. 311, the injury, for which the 
plaintiff recovered, was received out of the wrought part of 
the highway. 

Suppose the path in which the accident happened had 
been through the lane, but had not coincided with the 
wrought path for summer travel; would not the plaintiffs have 
aremedy? If they would, then why not now? In the case 

upposed, as in the actual case, the injury would have been 
eceived out of the wrought part of the lane, and by reason 
of a defect out of the wrought part. And in the actual case, 
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as well as in the case supposed, the injury was received 
within the highv-ay, and within the path appropriated, for the 
time being, to travel, and appropriated to precisely the same 
travel in both cases; viz. the lane travel, which the defend- 
ants were by law bound to accommodate. Yet the instruc- 
tions to the jury precluded them from taking this view of the 
case; inasmuch as they were instructed that the place where 
the accident occurred must have been the part of the highway 
appropriated to travel east and west, in order to render the 
defendants liable. 

Aiken, for the defendants. The verdict has negatived all 
the allegations in the plaintiffs’ declaration, which contains 
no reference to any defect, except in the highway between the 
houses of Donelson and Harris. The lane is not mentioned. 
The defect proved, if any, was therefore a defect different 
from that which was alleged. i 

Admitting that the plaintiffs received an injury out of the 
travelled part of the road, yet they are not entitled to a 
remedy, because they knew all the facts. This is not lke 
the case of a stranger, who comes unexpectedly upon a defect 
in a highway. This case is not distinguishable from that of 
Tisdale v. Norton, 8 Met. 388. Though the injury in the 
present case was received within the walls enclosing the road, 
yet it was not received within that part which the defend- 
ants were bound to make passable. ‘Towns are not bound to 
make it safe for travellers to turn from a highway at right 
angles into a field; nor are they liable to an action, unless 
they are also indictable. Howard v. North Bridgewater, 
16 Pick. 189. 

Dewey, J. It is strongly argued by the counsel for the 
plaintiffs, that this case does not fall within the principles 
stated in Howard v. North Bridgewater, 16 Pick. 189, and 
Tisdale v. Norton, 8 Met. 388, and that, upon the facts sup- 
posed to be established by the evidence, the plaintiffs: might 
well maintain this action. That it is not enough that the 
injury be shown to have occurred within the actual limits of 
the located highway, seems to be well settled by authority, 
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and upon sound principle. The contrary doctrine would, in 
effect, require the entire width of the highway to be free from 
obstructions, and fit for use for the traveller; a burden quite 
too onerous upon towns, that are bound to keep their roads 
in repair. 

Then it is argued, that towns are bound to furnish safe and 
convenient roads at all seasons, and if they neglect to do it, 
they are responsible for all damages occurring within the 
limits of the road. This must be taken with some limita- 
tions, as there may be cases where roads may be impassable 
and great and dangerous obstructions may exist therein 
wholly impeding the traveller from passing over the same, 
and yet no action accrue to the individual, who may thus be 
deprived of making use of the road. In many cases that may 
be supposed, the only remedy for such neglect of duty is by 
an indictment. It is not enough that the highway is defective 
and out of repair; the party claiming damages must be 
without fault on his part, and while travelling on the high- 
way receive a direct injury. If the highway is impassable, 
by reason of some notorious defect, he is not at liberty to 
enter upon it, and pass over it to the place of the obstruction, 
and then select a new route over other lands, and travel upon 
it at the risk of the town, if injured by obstruction on such 
new route. Nor is it-enough that the necessity for taking 
such other route was occasioned by the neglect of the town 
to keep their road in proper repair. The case of T%sdale v. 
Norton presented such circumstances strongly, but they did 
not avail. It is true that the injury, in that case, occurred 
upon the new route, thus taken, without the limits of the 
highway ; and that fact increased the difficulty of maintain- 
ing that action. But that case presented, as strongly as the 
present, the reasonableness and the necessity of the ip pte 
from the ordinary travelled way. 

It was asked by the counsel for the plaintiffs, whether, if the 
wrought road through the lane had been obstructed by snow, 
and there had been used, for the public travel through the 
lane, some other part of the highway, and by reason of some 
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obstruction therein, an injury had been sustained, the party 
thus injured might not have recovered damages, although 
travelling without the wrought road appropriated for the 
summer travel? If he might, it was then inquired, why not 
here? ‘The cases are by no means parallel. In the case 
supposed, the path travelled on is, for the time, the made way 
for travellers passing over the lane; the lane being, through- 
out its whole length, a public way. The traveller does not 
leave the ordinary route appropriated for travellers, for the 
purpose of entering upon a private way. But in the case at 
bar, there was no such newly appropriated way without the 
limits of the made way used by the public, for the purpose 
of continuing their travel upon a pyblic way. The plaintiff 
left the wrought road, not for the purpose of finding a better 
road upon the public way, or with a view of continuing to 
travel upon the highway ; but he designedly left the wrought 
road, for the purpose of continuing his travel upon his private 
way over his own land. This he might do; but at his peril 
if injured thereby, he fully knowing the obstruction upon 
the lane road before entering upon his journey. The way 
which is set forth in the declaration, as the road out of repair, 
was found by the jury to have been properly constructed, to 
have been of proper width for travellers to pass and repass, 
with proper facilities to turn upon the road, and to have been, 
in all respects, such a road that the plaintiff might have 
travelled with safety, continuing thereon. 

Could the defendants have been indicted for any want of 
repair as to this road? Clearly they could not. ‘The defect 
was elsewhere. It was the lane that was out of repair, and 
in an unfit state for the traveller to pass thereon; and if the 
plaintiff had received his injury there, the defendants would 
have been liable. But the road through the lane is not made 
the subject of this action. The plaintiff forbore attempting 
to pass over that part of the way, but did elect to leave the 
made way of another road, for the purpose of entering upon 
his private way, induced to do so by reason of the known 
obstruction in the lane road. 

VOL, XIII. 6 
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The court are of opinion that the instructions to the jury 
Were proper, and that judgment must be entered on the 
verdict for the defendants. 


SamueL F. Morse & another vs. Joun S. Reep. 


A creditor who proves his claim against his debtor, under proceedings in insol- 
vency, and also the costs which had accrued in a suit commenced on the claim 
before proceedings in insolvency were instituted, and receives a dividend on the 
claim, and also such costs in full, is not thereby estopped to contest his debtor’s 
discharge under the insolvent laws, by showing that it is void on any of the 
grounds upon which those laws provide that it shall be of no effect. 


Assumpsir on the money counts. ‘Trial in the court of 
common pleas, before Wells, C. J. who signed the following 
bill of exceptions: 

“The plaintiffs gave evidence sufficient, prima facie, to 
support their action. 'The defendant relied on two grounds; 
first, on his discharge in insolvency, hereinafter stated; and 
second, on the following facts, which were admitted or 
proved : 

‘‘ After the commencement of this action, viz. on the 4th 
of June 1846, the defendant went into insolvency. On the 
2d of July following, the plaintiffs proved, before the master, 
the demands sought to be recovered in this action, and also 
the costs which had then accrued in the case; which costs 
were allowed as a preferred claim. Within six months, the 
plaintiffs, with other creditors, but not a majority in value, 
filed their dissent, in writing, to the master’s granting a cer- 
tificate of discharge. After six months from the date of the 
assignment, the defendant obtained his certificate of discharge; 
in due form of law. On the 15th of May 1847, a dividend 
of 21 per cent. was ordered, and subsequently received by 
the plaintiffs, with the costs aforesaid. "The net assets were 
$127-22, and the amount of debts proved was $4591-88. 

‘‘ Both parties were desirous of having the validity of the 
second ground of defence determined, without going into the 
question of the validity of the discharge. And the court 
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ruled that the facts, stated under the second ground of de- 
fence, constituted a bar to the present action, and the jury 
found a verdict for the defendant. To this ruling the plain- 
tiffs except.”’ 

Davis §& C. Devens, for the plaintiffs. 

Aiken, for the defendant. 

Dewey, J. The single inquiry in this case is this: Are 
the plaintiffs, by reason of proving their claim before the 
master in chancery, and receiving a dividend thereon from 
the assets of the insolvent, and also the payment of the costs 
that had arisen in the case before the proceedings in insol- 
_ vency, estopped to deny the validity of the discharge, and to 
avoid the same, by showing such facts as would, under the 
provisions of our statutes, avoid it as to a creditor who had 
not proved his claim and received a dividend? ‘The statute 
provisions on this subject are very stringent. The S¢. of 
1838, c. 163, § 10, declares that every certificate of discharge, 
granted to an insolvent debtor, shall be of no effect, if he 
shall have fraudulently concealed any part of his estate, or 
made any payment or conveyance with a view of giving a 
preference to any creditor, &c. And S¢. 1841, c. 124, $ 3, 
provides that no certificate of discharge shall be granted, or, 
if granted, shall be of no effect, if the debtor shall have done 
certain acts therein enumerated. No exception is made, in 
either of these statutes, as to the case of a creditor who may 
have proved his claim and received a dividend. ‘The provis- 
ions avoiding a discharge are general, declaring the discharge 
void, in general terms. It is, therefore, necessarily void as 
to all creditors. The creditors of an insolvent may well 
prove their claims and receive their dividends, upon the as- 
sumption that the insolvent has, in all respects, truly con- 
formed to the requisites of the laws; that he has concealed 
no effects, and made no conveyances for the purpose of giving 
preferences, nor in any way violated the principles of a full 
and equal distribution of his effects. Acting upon this as- 
sumption, the creditor may prove his claim and receive his 
dividend, without prejudice to his right to avoid the discharge 
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of the insolvent, if future developments shall show the com- 
mission of those acts, or the neglect of those duties, on the 
part of the debtor, by reason of which his discharge is ren- 
dered invalid. It is no part of the duty of the creditor to 
assume, in advance, that the debtor has been guilty of fraud- 
ulent acts, in violation of the insolvent laws, and to regulate 
his conduct by such presumption. He may, therefore, prove 
his claim and receive a dividend, without compromitting his 
further right to enforce payment of the residue of his demand, 
if the debtor has obtained his discharge under such cireum- 
stances as render it invalid in law. 

The cases of Morse v. Lowell, 7 Met. 152, Ftsher v. Cur- 
rier,7 Met. 424, and Gilbert v. Hebard, 8 Met. 129, cited 
by the defendant’s counsel, do not bear upon the point now 
under consideration. Those cases have reference only to the 
effect of voluntarily becoming a party to proceedings in in- 
solvency, by proving debts and receiving dividends, in dis- 
charging a debtor who has received his discharge upon a full 
compliance with all the requisitions of law. They do not 
touch the further question, whether such proving of a debt 
and receiving a dividend will estop the creditor from showing 
the discharge to be invalid in law, for those causes for which 
the statute declares it void. 

The facts stated under the second head of the defence do 
not, in the opinion of the court, estop the plaintiff from show- 
ing the discharge, offered under the first specification, to be 
invalid in law, and of no effect. 

New trial ordered. 


Davin Henry vs. Sinas M. Fuaae. 


A. indorsed several notes to B., which were payable in two, three, and more years 
from date, with interest, and gave B.-a written promise to pay him annual inter- 
est on the notes, if the makers should not pay it: As the notes became payable, 
B. received payment from the makers, who refused to pay annual interest thereon: 
After all the notes were paid, B. brought an action against A. to recover the dif- 
ference between the amount of annual interest and the interest which had been 
paid to him. Held, that the action could not be maintained. 
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Assumpsir on the following promise: ‘ Heath, April 13th 
1832. I promise to pay David Henry, or bearer, the annual 
interest of ten notes which are due by annual payments of 
ten years, signed by Elijah Flagg and Joshua Flagg, and 
backed by Silas M. Flagg, in which it is not named that it is 
compound interest ; and this writing is to show that I prom- 
ise to pay the compound use on said notes, if not paid by the. 
signers. Silas M. Flagg.” 

The case was submitted to the court upon the statement 
of facts which follows: ' 

“On the 138th of April 1832, the defendant purchased 
_a farm of the plaintiff, for which he was to pay $1300. He 
paid about $240 in cash, and indorsed to the plaintiff ten 
promissory notes, signed by Elijah Flagg and Joshua Flagg, 
dated February 6th 1832. These notes were payable, one 
in a year, with interest, one in two years, with interest, and 
so on, one at the end of each year, with interest ; the last 
falling due in ten years from date. Nine of them were for 
$100 each, and the last was for $159-50. When these notes 
were offered to the plaintiff, he objected that they were for 
simple interest only, and that the interest ought to be annually 
paid. The defendant then told him that the makers of the 
notes had verbally promised to pay interest annually, and 
thereupon gave him the writing on which this action is 
brought. 

“ The first four of the ten notes were paid by the makers 
before they fell due, and the plaintiff claims nothing on those. 
The other six notes were paid as they became due, with sim- 
ple interest only, and before this action was commenced. 
After the last note was paid, the plaintiff demanded of the 
defendant the annual interest, under the aforesaid written 
promise. 

“The plaintiff made a demand on Elijah Flagg for the 
annual interest on some of the last six notes, and said Elijah 
gave the plaintiff notice that he would not pay said interest.” 

This case was argued at the last September term. 

C. Devens §& Alvord, for the plaintiff. 'The promise in 
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suit is not objectionable on the ground of usury. Van 
Schaick v. Edwards, 2 Johns. Cas. 355. Ord on Usury, 
36, 53. Comyn on Usury, Part 1, c. 2, $$ 7, 14. 

Demand on one of the makers of the notes to pay the 
annual interest was sufficient to entitle the plaintiff to resort 
to the defendant, on his promise. Indeed, no demand was 
necessary. Lent v. Padelford, 10 Mass. 230. Dyer v. Rich, 
1 Met. 180. Oxford Bank v. Haynes, 8 Pick. 423. Chit. 
Con. (5th Amer. ed.) 732 —734. 

' Brainard, for the defendant. The agreement on which 
the action is brought is without consideration, and therefore 
will not support the action. Cook v. Bradley, 7 Connect. 57. 
Burnet v. Bisco, 4 Johns. 235. But if this ground of de- 
fence is not sustained by the court, yet the plaintiff has 
waived the annual interest, by not calling upon the defendant 
for it till after the notes were paid. Barrell v. Joy, 16 Mass. 
227. Hastings v. Wiswall, 8 Mass. 455. 

Dewey, J. The case of Hastings v. Wiswall, 8 Mass. 
455, early settled the principle, that upon a note, payable in 
a certain number of years with annual interest, judgment 
could be recovered only for simple interest on the principal 
sum. The question there arose, upon a motion in behalf of 
the plaintiff, that in entering up the judgment, the interest 
due by the terms of the note at the expiration of each year 
should be added to the principal, and interest be cast upon 
the aggregate, and so from year to year; but this was refused, 
and simple interest on the principal sum only was allowed by 
the court. This opinion was reaffirmed, or rather recognized 
as the existing rule of law, by C. J. Parker, in Barrell v. Joy, 
16 Mass. 227. It was also somewhat considered in the case 
of Wilcor v. Howland, 23 Pick. 167, where it was again 
held that an action will not lie to recover interest upon inter- 
est, although a new contract, made after such interest had 
accrued, (as in the case of a promissory note given for com- 
pound interest,) would be a valid promise, and might be 
enforced. These cases seem to settle the general principle as 
to the right to enforce payment of compound interest upon © 
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antecedent contracts, and would preclude a recovery of such 
interest in the ordinary case of a promise to pay compound 
interest. 

The only further inquiry is, therefore, whether this case 
falls within the principles settled in the adjudicated cases. It 
is supposed by the plaintiff that there are elements in the 
present case, that will materially distinguish it from those 
alluded to. It is true that the promise, which is the subject 
of the present action, is a promise to pay the annual interest 
of certain notes of Elijah Flagg and Joshua Flagg, if the 
makers of those notes do not make such annual payment of 
interest. 'The makers of those notes are not sued, but the 
party giving the collateral promise to pay annual interest. 
We perceive no distinction, however, in the principle of the 
two cases. As a prospective promise to pay compound inter- 
est, it is equally objectionable as if made by the makers of 
the note. The payment of interest on the whole sum might 
have been enforced by action to enforce the payment of the 
same at the end of each year, if the plaintiff had seen fit so 
to do. Not having done so, it is as much to be presumed in 
this as in the cases of annual interest stipulated for in the 
note itself, that the party waives such claim for annual inter- 
est. Indeed, the same objection, whether it be that of waiver, 
or that the policy of the law is adverse to compound inter- 
est, applies to both cases. ‘The plaintiff, having received the 
simple interest upon the principal of the notes, which are the 
subject of the defendant’s promise, and having forborne to 
enforce against the defendant the payment of annual interest 
from year to year, as he might have done, cannot now 
enforce the payment of compound interest. 

Judgment for the defendant. 
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CuUMMONWEALTH vs. Witu1am CHapmMan & another. 


The publication of a false and malicious libel has always, by the common law of 
Massachusetts, been an offence punishable by indictment, , 


THs case was argued by Hallett, for the defendants, and by 
Porter, (District Attorney, ) for the Commonwealth. The opin- 
ion of the court was delivered, at September term 1848, by 

Suaw, C. J. This was an indictment against the defend- 
ants for a false and malicious libel, tried before the court of 
common pleas, and, upon a conviction there, the case is 
brought before this court, upon an exception which has been 
most elaborately argued by the learned counsel for the de- 
fendants, and which, if sustained, must go to the foundation 
of the prosecution; namely, that there is no law of this Com- 
monwealth by which the writing and publishing of a mali- 
cious libel can be prosecuted by indictment, and punished as 
an offence. ‘The proposition struck us with great surprise, as 
a most startling one; but as it was seriously presented and 
earnestly urged in argument, we felt bound to listen, and 
give it the most careful consideration; but after the fullest 
deliberation, we are constrained to say, that we can entertain 
no more doubt upon the point than we did when it was first 
offered. 

It is true that there is no statute of the Commonwealth 
declaring the writing or publishing of a written libel, or a 
malicious libel f¥ signs and pictures, a punishable offence. 
But this goes littie way towards settling the question. A 
‘great part of the municipal law of Massachusetts, both civil 
‘and criminal, is an unwritten and traditionary law. It has 
been common to denominate this “‘ the common law of Eng- 
land,” because it is no doubt true that a large portion ‘of it 
has been derived from the laws of England, either the com- 
mon law of England, or those English .statutes passed before 
the emigration of our ancestors, and constituting a part of 
‘that law, by which, as English subjects, they were governed 
when they emigrated; or statutes made afterwards, of a 
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general nature, in amendment or modification of the common 
law, which were adopted in the colony or province by gen- 
eral consent. 

In addition to these sources of unwritten law, some usages, 
growing out of the peculiar situation and exigencies of the 
earlier settlers of Massachusetts, not traceable to any written 
statute or ordinance, but adopted by general consent, have 
long had the force of law; as, for instance, the convenient 
practice, by which, if a married woman join with her hus- 
band in a deed conveying land of which she is seized in her 
own right, and simply acknowledge it before a magistrate, it 
shall be valid to pass her land, without the more expensive 
process of a fine, required by the common law. Indeed, con- 
sidering all these sources of unwritten and traditionary law, 
it is now more accurate, instead of the common law of Eng- 
land, which constitutes a part of it, to call it collectively the 
common law of Massachusetts. 

To a very great extent, the unwritten law constitutes the 
basis of our jurisprudence, and furnishes the rules by which 
public and private rights are established and secured, the social 
relations of all persons regulated, their rights, duties, and ob- 
ligations determined, and all violations of duty redressed and 
punished. Without its aid, the written law, embracing the 
constitution and statute laws, would constitute but a lame, 
partial, and impracticable system. Even in many cases, where 
statutes have been made in respect to particular subjects, they 
could not be carried into effect, and must remain a dead letter, 
without the aid of the common law. In cases of murder and 
manslaughter, the statute declares the punishment; but what 
acts shall constitute murder, what manslaughter, or what jus- 
tifiable or excusable homicide, are left to be decided by the 
rules and principles of the common law. So, if an act is 
made criminal, but no mode of prosecution is directed, or no 
punishment provided, the common law furnishes its ready aid, 
prescribing the mode of prosecution by indictment, the com- 
mon law punishment of fine and imprisonment. Indeed, it 
seems to be too obvious to require argument, that without the 
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common law, our legislation and jurisprudence would be im- 
potent, and wholly deficient in completeness and symmetry, 
as a system of municipal law. 

It will not be necessary here to consider at large the sources 
of the unwritten law, its authority as a binding rule, derived 
from long and general acquiescence, its provisions, limits, 
qualifications, and exceptions, as established by well authen- 
ticated usage and tradition. It is sufficient to refer to 1 Bl. 
Com. 63 & seq. 

If it be asked, ‘‘how are these customs or maxims, consti- 
tuting the common law, to be known, and by whom is their 
validity to be determined ?”’ Blackstone furnishes the answer ; 
“by the judges in the several courts of justice. ‘They are 
the depositaries of the laws, the living oracles, who must de- 
cide in all cases of doubt, and who are bound by oath, to 
decide according to the law of the land. ‘Their knowledge 
of that law is derived from experience and study,” “and from 
being long personally accustomed to the judicial decisions of 
their predecessors.”’ 1 Bl. Com. 69. 

Of course, in coming to any such decision, judges are bound 
to resort to the best sources of instruction, such as the records 
of courts of justice, well authenticated histories of trials, and 
books of reports, digests, and brief statements of such decis- 
ions, prepared by suitable persons, and the treatises of sages 
of the profession, whose works have an established reputation 
for correctness. 

That there is such a thing as a common or unwritten law 
of Massachusetts, and that, when it can be authentically es- 
tablished and sustained, it is of equal authority and binding 
force with the statute law, seems not seriously contested in 
the argument before us. But it is urged that, in the range 
and scope of this unwritten law, there is no provision, which 
renders the writing or publishing of a malicious libel punish- 
able as a criminal offence. 

The stress of the argument of the learned counsel 1s de- 
rived from a supposed qualification of the general proposition 
in the constitution of Massachusetts, usually relied on in 
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proof of the continuance in force of the rules and principles 
of the common law, as they existed before the adoption of 
the constitution. The clause is this: Chap. 6, Art. 1, Sect. 
6: “All the laws which have been adopted, used and ap- 
proved in the province, colony or state of Massachusetts 
Bay, and usually practised on in the courts of law, shall still 
remain and be in full force until altered or repealed by the 
legislature ; such parts only excepted as are repugnant to the 
rights and liberties contained in this constitution.” 

It is then argued, that it is in virtue of this clause of the 
constitution, that the common law of England, and all other 
laws existing before the revolution, remain in force, and that 
this clause so far modifies the general proposition, that no 
laws are saved, but those which have been actually applied to 
cases in judgment in a court of legal proceeding ; and unless 
it can be shown affirmatively that some judgment has been 
rendered, at some time before the adoption of the constitution, 
affirmative of any particular rule or principle of the common 
law, such rule is not brought within the saving power of this 
clause, and cannot therefore be shown to exist. We doubt 
the soundness of this proposition, and the correctness of the 
conclusion drawn from it. 

We do not accede to the proposition, that the present exist- 
ence and effect of the whole body of law, which existed 
before the constitution, depends solely upon this provision of 
it. We take it to be a well settled principle, acknowledged 
by all civilized states governed by law, that by means of a 
political revolution, by which the political organization is 
changed, the municipal laws, regulating their social relations, 
duties and rights, are not necessarily abrogated. They re- 
main in force, except so far as they are repealed or modified 
by the new sovereign authority. Indeed, the existence of 
this body of laws, and the social and personal rights depend- 
ent upon them, from 1776, when the declaration of independ- 
ence was made, and our political revolution took place, to 
1780, when this constitution was adopted, depend on this 
principle. ‘The clause in the constitution, therefore, though 
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highly proper and expedient to remove doubts, and give 
greater assurance to the cautious and timid, was not necessary 
to preserve all prior laws in force, and was rather declaratory 
of an existing rule, than the enactment of a new one. We 
think, therefore, it should have such a construction, as best to 
carry into effect the great principle it was intended to es- 
tablish. 

But further; we think the argument is unsound in assum- 
ing that no rule of the common law can be established under 
this clause of the constitution, without showing affirmatively, 
that in some judicial proceeding, such rule of law has been 
drawn in question and affirmed, previously to the adoption 
of the constitution. During that time there were no pub- 
lished reports of judicial proceedings. The records of courts 
were very imperfectly kept, and afford but little information 
in regard to the rules of law discussed and adopted in them. 
And who has examined all the records of all the criminal 
courts of Massachusetts, and can declare that no records of 
such prosecutions can be found? But so far as it regards 
libel, as a criminal offence, we think it does appear, from the 
very full and careful examination of the late Judge Thacher, 
(Commonwealth v. Whitmarsh, Thacher’s Crim. Cases, 441,) 
that many prosecutions for libel were instituted in the criminal 
courts before the revolution, and none were ever quashed or 
otherwise disposed of, on the ground that there was no law 
rendering libels punishable. In the case of the indictments 
returned against Governor Gage and others, very much against 
the will of the judges, those indictments were received and 
filed, and remained, until non prossed by the king’s attorney 
general. This investigation of the history of the common 
law of Massachusetts is so thorough, complete and satisfac- 
tory, that it is sufficient to refer to it, as a clear elucidation 
of the subject. 

But we think there is another species of evidence to prove 
the existence of the common law, making libel an. offence 
punishable by law, clear, satisfactory and decisive; and that 
is, these rules of law, with some modification, caused bythe 
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provisions of the constitution, have been affirmed, declared, 
and ratified by the judiciary and the legislative departments 
of the existing government of Massachusetts, by those whose 
appropriate province and constitutional duty it was to «act 
and decide upon them; so that they now stand upon a basis 
of authority which cannot be shaken, and must so stand until 
altered or modified by the legislature. 

When our ancestors first settled this country, they came 
here as English subjects; they settled on the land as English 
territory, constituting part of the realm of England, and of 
course governed by its laws; they accepted charters from the 
English government, conferring both political powers and civil 
privileges; and they never ceased to acknowledge themselves 
English subjects, and never ceased to claim the rights and 
privileges of English subjects, till the revolution. It is not 
therefore, perhaps, so accurate to say that they established the 
laws of England here, as to say, that they were subject to the 
laws of England. When they left one portion of its territory, 
they were alike subject, on their transit and when they ar- 
rived at another portion of the English territory; and there- 
fore always, till the declaration of independence, they were 
governed and protected by the laws of England, so far as 
those laws were applicable to their state and condition. Un- 
der this category must come all municipal laws regulating 
and securing the rights of real and personal property, of per- 
son and personal liberty, of habitation, of reputation and 
character, and of peace. ‘The laws designed for the protec- 
tion of reputation and character, and to prevent private quar- 
rels, affrays and breaches of peace, by punishing malicious 
libel, were as important and as applicable to the state and 
condition of the colonists, as the law punishing violations of 
the rights of property, of person, or of habitation ; that is, as 
laws for punishing larceny, assault and battery, or burglary. 
Being part of the common law of. England, applicable to the 
state and condition of the colonists, they necessarily applied 
to all English subjects and territories, as well in America as 
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in Great Britain, and so continued applicable till the declara- 
tion of independence. 

This, therefore, would be evidence, a priori, that they were 
in force, and were adopted by the clause cited from the con- 
stitution, except so far as modified by the excepting clause. 

That the law of libel existed, at the first migration of our 
ancestors, and during the whole period of the colonial and 
provincial governments, is proved by a series of unquestiona- 
ble authorities; and we are now to inquire, whether by the 
acts done since the adoption of the constitution —acts of the 
judiciary and legislature —these laws, with some modifica- 
tion, have not been affirmed and declared in such a manner 
as to bring them within the provision of the constitution, and 
make them absolutely binding, until repealed by the legis- 
lature. 

A trial occurred soon after the adoption of the constitutior., 
in 1791, against Edmund Freeman, a printer in Boston, on an 
indictment fora libel upon Mr. John Gardiner, then a barrister 
at law, a justice of the peace, and a member of the house 
of representatives It was before there were any regular 
reports of judicial proceedings; but, being a cause which ex- 
cited much interest, it was reported for the newspapers and 
magazines, from which a pretty satisfactory account of it can 
be obtained. A good_abstract of it may be found in Judge 
Thacher’s able judgment already cited. 'This case, in its va- 
rious aspects, throws much light on the subject of inquiry. 
The prosecution by indictment was instituted and conducted 
by Sullivan, attorney general, who had studied and practised 
the law before the revolution, was a member of the conven- 
tion that framed the constitution, and was appointed a judge of 
the supreme judicial court, at its first organization. ‘The trial 
took place before a full court, composed of Sargeant, chief 
justice, and Paine, Dana, Sumner and Cushing, justices. The 
first two must have entered on the study and practice of the 
law not much later than the middle of the last century, and 
the others but a few years later, and were men of mature 
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years, and practisers of long experience in the law, under the 
provincial government. ‘Three of these judges had been 
members of the convention. Their construction, therefore, 
of this provision, had the force and effect of a contemporane- 
ous exposition. ‘They were eminently within the description 
of Blackstone, already cited, of judges whose knowledge of 
that law —the unwritten or customary law — is derived from 
experience and study, and from being “long personally accus- 
tomed to the judicial decisions of their predecessors,” and of 
course qualified to expound and declare the common law. 
The defence was conducted by Mr. Amory and Mr. Otis, ein- 
inent for their learning and talents as lawyers. It is not 
necessary to state minutely the particulars of this trial. It is 
sufficient that all the judges regarded the English common 
law of libel as in force here, and cited freely Blackstone, 
Hawkins, Cowper’s Reports, and other ante-revolutionary 
writers and cases, as the true and authoritative expounders of 
the existing law of Massachusetts. Nor was the law con- 
tested by the learned counsel for the accused, in their vigor- 
ous defence; but they also cited and commented upon similar 
English authorities. 

But we have already suggested that in sanctioning the prin- 
ciples of the common law of libel, as a criminal offence, the 
court did it with some qualification. Dana, J. in his address 
to the jury, mentioned that it had been objected to the doc- 
trine of libel, that the truth of the charges cannot be given in 
evidence, because it is no justification, if it is true. He says 
this is undoubtedly the rule of law, as established by the 
courts of Great Britain, yet perhaps the courts here may lay 
down a different principle; but this must depend upon the 
construction which they will give to the sixteenth article in 
the bill of rights, relative to the liberty of the press, and 
which declares that it ‘‘ought not to be restrained in this 
Commonwealth.” But he expressly reserves his opinion 
upon that subject, because it did not arise in that case, there 
being no offer to prove the truth of the charges, in defence. 
This reserve was manifestly founded in this consideration, 
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viz. that the clause of the bill of rights might be so construed 
as to sanction the publication of every thing true, however 
much it might tend to provoke quarrels and breaches of the 
peace. Should it be so construed, then it would, to that extent, 
modify and abrogate the common law, which, it was conceded, 
prohibited giving the truth in evidence, in defence. It would 
then be brought within the excepting clause of that other 
article of the constitution, declaring that all laws heretofore 
adopted, used and approved, and usually practised on, shall 
remain in force, such parts only excepted as are repugnant to 
the rights. and liberties contained in the same constitution. 
In the case supposed, that part of the English common law 
of libel, which, on a criminal prosecution for that offence, 
prohibits the giving of the truth in evidence, will be abro- 
gated, because repugnant to the constitution relative to the 
liberty of the press. But the conclusion would be, that the 
residue of the common law of libel would remain in force. 

Afterwards, and after the constitution had been a subject 
of further judicial consideration, this exception, founded on 
the clause declaring the liberty of the press, to some extent, 
though not to the extent intimated by Mr. Justice Dana, was 
judicially declared, in the case of Commonwealth v. Clap, 
A Mass. 163. This case was decided by a court composed of 
Parsons, Sedgwick, Sewall, Thatcher and Parker, every 
member of the bench being changed since 1791. In this 
case it was held, that when a man shall consent to be a can- 
didate for a public office, conferred by the election of the 
people, he must be considered as putting his character in 
issue, so far as it may respect his fitness and qualifications for 
the office, and that publications of the truth on this subject, 
with the honest intention of informing the people, are not libels. 
And every man holding a public office may be considered as 
within the principle. But the publication of a libel mali- 
ciously, and with intent to defame, is clearly an offence 
against law. 

This case of Commonwealth v. Freeman, affirmed by the 
later case cited, is a striking illustration of the maxim, that 
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the exception proves the rule. If there were no law making 
libel a criminal offence, there would be no question of de- 
fence. ‘The adjudication, that a particular clause of the 
criminal law of libel is excepted by the clause in the consti- 
tution, proves conclusively that the general law, subject to 
such exception, was adopted and affirmed by it. 

These decisions have been followed by a long course of 
prosecutions for libel, as a criminal offence, extending through 
more than half a century, in which the existence of this rule 
vf common law has never before been doubted by any judge 
called, in the course of official duty, to act on the subject. 

We have suggested that there is another and distinct species 
of evidence, arising after the constitution, showing that the 
common law, making libels criminal, and punishing them 
by indictment, was adopted and continued in force. We 
alluded to the acts and declarations of the legislature. An 
act regulating the mode of prosecution and defence, in crimi- 
nal proceedings for libel, is as clear an admission and declara- 
tion of the existence of the law on which such prosecutions 
are founded, as can possibly arise upon implication. By the 
Rev. Sts. c. 82, $ 28, and c. 86, § 10, an appeal to this court 
is allowed to any person convicted in the court of common 
pleas or municipal court, upon indictment fora libel. This 
law, it 18 true, was afterwards repealed by St. 1839, c. 161; 
but that does not impair the force of the implication. That 
implication is just as strong, by providing that on such crim- 
inal prosecution there shall be no appeal. 

But a more striking declaration, of the same sort, is found 
in Rev. Sts. c. 133, $ 6, following, nearly in terms, the St. of 
1826, c. 107,$ 1. The provisions are, that “in every pros- 
ecution for writing or for publishing a libel, the defendant 
may give in evidence, in his defence, upon the trial, the truth 
of the matter contained in the publication charged as libel- 
lous; provided, that such evidence shall not be deemed a 
sufficient justification, unless it shall be further made to appear 
on the trial, that the matter charged to be libellous was 
published with good motives and for justifiable ends.” 

7 * 
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These provisions, recognizing the existence of the law of 
libel, and directing the mode of prosecution and defence, are 
as distinct a declaration and affirmance of that law, on the 
part of two distinct legislatures, at an interval of ten years 
from each other, as a statute expressly reciting the adoption 
and existence of this law. A declaration like this, on the 
part of the legislature, embracing, as it must, the authority 
of the governor, as well as the senate and house of repre- 
sentatives, not made to serve a turn, but in the ordinary course 
of legislation, is entitled to great weight, as evidence of the 
preéxisting common law. 

In Commonwealth v. Clap, 4 Mass. 167, it was stated by 
the attorney general, Bidwell, that it was the constant 
practice of the court, in their charges to the grand juries, to 
mention libels as a proper subject for their inquiry; and as 
there was no statute animadverting on this species of offence, 
he drew the natural conclusion, that it must be in virtue of 
the common law, that they were so charged. ‘The fact, that 
it was the practice, so long as grand juries attended the 
supreme judicial court, so to charge them, is probably still 
within the recollection of many of the older practitioners. 

These declarations of the legislature, and the contemporary 
exposition of the constitution by the older judges, immedi- 
ately after its adoption, together with an uninterrupted course 
of judicial practice to the present time, form a body of proof 
that the common law, making the publication of a malicious 
libel a criminal offence, has been adopted in this Common- 
wealth, entirely conclusive and irrefragable ; and he must be 
a bold judge, who should venture to decide that there is not 
now, and never has been, any such law, and that all the 
judgments which have been pronounced by the courts of this 
State, on convictions for this offerice, have been erroneous. 

Exceptions overruled. 
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LutHer Stewart vs. Lyman S. Cuark. 


The provision in Rey. Sts. c. 59, § 28, that no conveyance of an estate in fee or for 
life, nor any lease for more than seven years, ‘‘ shall be valid and effectual against 
any other person than the grantor, his heirs, &c. unless it be made by deed re- 
corded,’”’ does not dispense with the necessity of a deed, in order to pass an 
estate for life, even as against the grantor and his heirs. 


Action or waste. The plaintiff’s declaration alleged 
that the defendant held a certain messuage (described) in 
Colerain, as tenant for life; that the plaintiff held the next 
immediate estate of inheritance therein ; and that the defend- 
ant ‘did make waste, sale and destruction in the said mes- 
suage,”’ (setting forth the acts of waste,) to the damage of 
the plaintiff. The trial was before Wilde, J. who made the 
following report thereof : 

The plaintiff gave in evidence a lease of the messuage de- 
scribed in his declaration, made by Lewis Clark to Willard 
Clark, for and during the life of Enos Stewart, and an as- 
signment of said lease, by said Willard, to the defendant. 
The plaintiff then offered a paper, dated July Ist 1839, pur- 
porting to be a lease of the same messnage, made by said 
Enos Stewart to the said Lewis Clark. This paper was 
signed by said Enos Stewart in the presence of two sub- 
scribing witnesses, and was recorded in the registry of deeds ; 
but it was not acknowledged by him, nor was any seal 
affixed thereto. ‘The defendant objected to said paper as 
evidence of a freehold interest in him, on the ground that it 
was not under seal. And he further objected to its reception, 
because it was not acknowledged. The judge rejected the 
paper, and the plaintiff submitted to a nonsuit, subject to the 
opinion of the whole court. 

Aiken, for the plaintiff. The Rev. Sts. c. 105, $ 1, give 
an action of waste, against any “tenant for life or years,” 
to “the person having the next immediate estate of inher- 
itance”’ in the premises on which waste is committed or 
suffered. ‘The ground taken by the defendant will be now 
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as it was at the trial, that he is not shown -to be tenant for 
life, as he is alleged to be in the declaration; because the 
Rev. Sts. c. 59, require a deed, and an acknowledgment 
thereof, to convey an estate for life, or for more than seven 
years. But under §$ 28 of that chapter, the paper in question 
may be operative, as a writing, against the grantor and his 
heirs, and convey a life estate. ; 

Rh. A. Chapman, for the defendant. 

Dewey, J. The objection taken to the instrument offered 
as a conveyance of a freehold interest to Lewis Clark is 
sound, and must prevail. The instrument is not under seal; 
is not a deed. As a valid conveyance of a life estate, it 
should be under seal. Rev. Sts. c. 59, $1. The further 
provision of § 28, that ‘‘no bargain and sale, or other like 
conveyance of any estate in fee simple, fee tail, or for life, 
and no lease, for more than seven years from the making 
thereof, shall be valid and effectual, against any other person 
than the grantor and his heirs and devisees, and persons 
having actual notice thereof, unless it be made by a deed 
recorded,’”’ does not dispense with the necessity of passing 
such title by deed. Nonsuit confirmed. 


—_—_——. 


NatHan Himes vs. Barnapas A. Howes. 


An indenture, by which the child of a town pauper in Rhode Island is bound by the 
overseers of the poor of the town, conformably to the law of that State, as an 
apprentice to a citizen of this State, is not valid here, and does not constitute a 
bar to an action brought here, by the person so bound, to recover of the person, 
to whom he was bound, payment for labor done during the time for which he was 
bound. 

INDEBITATUS ASsuUMPSIT for work and labor. At the trial 
in the court of common pleas, before Wells, C. J. the 
defendant, after the plaintiff had given evidence of the work 
for which he claimed payment, introduced an indenture of 
apprenticeship, (the contents of which sufficiently appear in 
the opinion of the court,) by which the plaintiff was bound 
to him, as an apprentice, by an overseer of the poor of the 
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town of North Kingston in the State of Rhode Island; and 
he contended that this indenture constituted a bar to this 
action, inasmuch as said work was done during the time for 
which the plaintiff was so bound to him. 

The judge ruled that although the indenture was executed 
conformably to the law of Rhode Island, it constituted no 
bar to this action, unless the covenants therein contained had 
been fully kept by the defendant. The jury returned a ver- 
dict for the plaintiff, and the defendant alleged exceptions to 
the aforesaid ruling. 

Davis §& C. Devens, for the defendant. 

Grennell, for the plaintiff. 

The defendant’s counsel cited, from the laws of Rhode 
Island, (ed. of 1822,) 274, a provision, empowering overseers 
of the poor to bind out, by deed indented or poll, to any 
citizen of that state, or of Massachusetts or Connecticut, as 
apprentices, to be instructed and employed in any lawful art, 
trade or mystery, any children whose parents are lawfully 
settled in and become chargeable to their town. 

Dewey, J. In defence to this action, which is indebitatus 
assumpsit for labors and services alleged to have been per- 
formed by the plaintiff, at the request and for the benefit of 
the defendant, it is contended. that the services were wholly 
rendered under the stipulations contained in certain articles 
of apprenticeship, under the hands and seals of duly author- 
ized contracting parties, dated November 21st 1831, and that 
the only remedy of the plaintiff is by an action upon that 
deed. Upon reference to this deed, it purports to be an 
indenture between Benjamin Smith, an overseer of the poor 
of the town of North Kingston, in the State of Rhode 
Island, and the defendant, a resident of Ashfield in this Com- 
monwealth, in which it is recited “‘ that the said Smith, in his 
capacity of sole overseer of the poor of said North Kingston, 
hath put and placed, and by these presents doth put out, 
Nathan Himes, [the plaintiff,] son of Palmer Himes, one of 
the poor of said town, an apprentice to said Barnabas A. Howes, 
[the defendant,] to learn the art, mystery and trade of a 
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husbandman, and after the manner of an apprentice, to serve 
from the day aforesaid, [November 21st 1831,] he being 
about eight years of age, until he shall be of the age of 
twenty one years,” &c. The defendant, in said indenture, 
covenanted and agreed to instruct the plaintiff ‘in the art 
and calling of a husbandman, and to cause him to be taught 
to read, write and cipher, and to provide for him, during said 
term, meat, drink, lodging and clothing, fit and convenient 
for such an apprentice, and to furnish him with medical aid, 
when necessary, and at the expiration of said term, to dis- 
charge him, and give him, besides his ordinary clothing, a 
new and decent suit of clothes.” 

The nature and scope of this contract are very intelligible, | 
and easily understood. Had it been entered into between 
the defendant and the overseers of the poor of any town 
within the limits of Massachusetts, and had the minor also 
been a resident of Massachusetts, and a proper subject for 
such indenture, such indenture would have been obligatory 
upon the parties, and might have constituted a good defence 
to an action of assumpsit for the services of the plaintiff. 
The inquiry then arises as to the validity and effect of this 
indenture made by an overseer of the poor in the State of 
Rhode Island, binding out to service one of its own paupers, 
or the son of a pauper, to a resident of Massachusetts, known 
and described as such in the indenture, and obviously in- 
tended to authorize the removal of the minor from the State 
of Rhode Island to the State of Massachusetts. Is such an 
indenture valid, and to be enforced in Massachusetts? We 
think clearly not. ‘The very nature of the trust, the source 
from which the authority to bind out is derived, the duties 
and obligations resulting from such contract, and the proper 
supervision of it by the appropriate tribunals, all tend to one 
view of this question, and clearly show it to be a local in- 
denture, and one that must have its force and effect, as a 
statutory binding out to service, only within the territorial 
timits of Rhode Island. 

It is said, and truly said, that the statute of Rhode Island 
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authorizes the overseers of the poor to bind out to service the 
minor children of paupers, resident in Rhode Island, to persons 
resident in Massachusetts. But it is for Massachusetts, and 
not for Rhode Island, to declare whether such a statute shall 
have any force and effect in Massachusetts, beyond that of a 
Jocal provision to be executed within the territorial limits of 
Rhode Island. It is difficult to perceive how the right ot 
supervision, so plainly required by the statute of Rhode 
Island, can be exercised, in this Commonwealth, over our 
citizens resident here. Great practical difficulties would 
arise in enforcing the provisions of this statute in Massa- 
chusetts. But aside from this, considerations of higher im- 
portance press upon us, when we are called upon to decide 
whether this statute can have validity here, authorizing, as it 
does, a contract to be made, by the overseers of the poor of a 
town in Rhode Island, with a citizen of Massachusetts, having 
the avowed purpose of transferring the residence of a minor 
son of a pauper from Rhode Island to Massachusetts. There 
are objections to giving effect to such an indenture, that seem 
to us insuperable. ‘I’o say nothing of the rights of the minor, 
which would be violated by a forced removal from the State 
in which he had his domicil to another State, and, as the 
case might be, to a State at the other extremity of the Union 
—for if it be competent for the legislature of Rhode Island to 
authorize the overseers of the poor in that State to bind out 
a minor, an inhabitant of that State, to a master resident in 
Massachusetts, with authority compulsorily to remove him to 
Massachusetts, it is equally within the legislative authority 
of Rhode-Island to authorize the binding out of such minor 
to a resident of Arkansas— public policy, and the security 
of our own Commonwealth, would lead us to pause and 
gravely examine the subject, before we gave legal effect here 
to a course of legislation in another State, which might flood 
this Commorwealth with the pauper children of a sister 
State. 

As it seems to us, statutes authorizing overseers of the 
poor to bind out minors, by indenture, who are the children 
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of paupers, must, from their nature, be of a local character, 
and have effect as police regulations, to be wholly adminis- 
tered within the limits of the State enacting them; that to 
render such binding to service a valid contract, the parties 
must all be residents within the State; or at least that the 
indenture must be one for services to be performed within the 
State in which it is made. 
_ ‘The indenture, in the case before us, was not binding upon 

the minor. ‘The court of common pleas, therefore, properly 
ruled that it constituted no bar to an action of assumpsit for 
the services of the plaintiff, upon the ground taken by the 
defendant, that the plaintiff had performed these services under 
a deed. ‘This is the only ruling to which the defendant can 
except ; and the plaintiff only was prejudiced by the further 
ruling, which was, substantially, that if the covenants on the 
part of the defendant had been well and truly performed, that 
might constitute a good defence to this action upon the merits. 
Whether this ruling was too favorable to the defendant, it is 
unnecessary, for the reason just stated, to decide. There are 
many cases where the principle would be properly applied, 
that although the contract was invalid in law, and incapable 
of being enforced, yet the parties having acted under it, it 
may be shown in evidence, as explanatory of the relation of 
the parties, and of their intended arrangements; and it may, 
in some aspects, materially affect the case. The defendant 
had here the benefit of this indenture, so far as it prescribed 
the duties and liabilities of the parties, and the jury, under 
the instructions of the court, could have found a verdict for 
the plaintiff only upon the ground that the defendant had not 
fulfilled all the stipulations on his part, which were embraced 
in the indenture, and which he covenanted to perform. 

Upon the whole case, we see no reason to disturb the ver- 

dict. | Exceptions overruled. 
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LutHEeR Barnarp vs. ZEBADIAH GRAVES. 


A warrant to collect taxes, issued by assessors to a collector, does not authorize 
him to collect a tax by distress, unless it is accompanied with a tax list; but it is 
not necessary that the tax list should be annexed to the warrant. 

Though a warrant to a collector erroneously direct him, for want of goods or 
chattels, whereon to make distress. for the space of twelve days after demanding 
payment, (instead of fourteen days, as directed by the Rev. Sts. c. 8, § 11,) to take 
the body, &c., yet if the warrant be in other respects sufficient, this error therein 
will not vitiate it, so as to render illegal a distress made by virtue of it, if, in mak- 
ing the distress, the warrant be executed according to law. 

Under the Rev. Sts. c. 8, § 8, a collector of taxes, who distrains goods, may post a no- 
tification of the sale thereof before the expiration of four days after the seizure. 
The return made by a collector, on his warrant, of his doings in making a distress 
for taxes, is so far an official act, as to be prima Jacie evidence in his favor, on the 
trial of an action against him for making the distress: And a demand by him 
of payment of a tax, before he made distress for it, may be shown by his return. 

In a collector’s return of his doings on a distress for a tax, he stated that he dis- 
trained a horse on the 6th of April, and on the 7th of April posted up a notifi- 
cation, at the B. B. House in D., of said distress, and of his intention to sell said 
horse at public auction at said house on the llth of April; that he kept the horse 
four days and more, and posted up said notification more than forty eight hours 
before the sale, and sold the horse, within seven days after the seizure, at public 
auction, at said B. B. House, pursuant to said notification: On the trial of an 
action brought against the collector for taking and selling the horse, the original 
notification was produced, which was dated April 8th, and stated that the sale 
would be on the 11th of April, at the house of T.S.S.in D. Held, that the vari- 
ance between the return and the notification was immaterial; that the return 
must be taken to be true, until it should be impeached; and that, if impeached 
merely by showing facts which would equally well justify the collector, he might 
rely on such facts to sustain his justification. 

A collector's notification of the sale of a horse, distrained for non-payment of a 
tax by the owner, need not mention the owner’s name, nor describe the horse, 
nor state the amount of the tax. 

When a collector of taxes is also a constable, his notification of a sale by him of 
personal property, distrained for non-payment of a tax, is not vitiated by his add- 
ing to his signature the word ‘‘ constable,” instead of collector. 


Tus was an action of trover for a horse, and was tried in 
the court of common pleas, before Wells, C. J. At the trial, 
the only question was, whether the taking of the horse by 
the defendant, as collector of taxes for the town of Deerfield, 
for the year 1845, was legally justifiable. The defendant 
introduced the records of said town for that year, from which 
it appeared that the defendant, at the annual town meeting, 
held in March, was chosen constable and coilector of taxes 
for the ensuing year, and was sworn in both capacities; that 
assessors were also chosen at the same meeting, and sworn, 
who assessed a state, county and town tax, and committed the 
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tax list to the defendant, with a warrant under their hands, 
commanding him, (among other things,) in these words: 
‘‘ Levy and collect of the several persons named in the list 
herewith committed to you each one his respective proportion 
therein set down.” The concluding part of this warrant was 
iu these words: “ And if any person shall refuse or neglect, 
upon demand by you made, to pay the sum he is assessed in 
the said list, you are to distrain the goods or chattels of such 
person to the value thereof, and the distress so taken to keep 
for the space of four days, at the cost and charge of the owner; 
and if he shall not pay the sum so assessed, within the said 
four days, then you are to sell openly, at public vendue, the 
distress so taken, for the payment thereof, with charges ; first 
giving forty eight hours’ notice of such sale, by posting up 
advertisements thereof in some public place in said town, 
which said notice may be given either before or after the said 
four days shall have expired ; and the overplus arising by such 
sale, if any there be besides the sum assessed, and the neces- 
sary charges of taking and keeping the distress, you are im- 
mediately to restore to the owner, with an account in writing 
of the sale and charges; and for want of goods or chattels to 
be shown you, whereon to make distress, (besides tools or 
implements necessary for his trade or occupation, beasts of 
the plough necessary for the cultivation of his improved lands, 
arms, utensils for housekeeping, necessary for upholding life, 
bedding and apparel necessary for himself and family,) for the 
space of twelve days after demanding the payment of any 
sum so assessed, you are to take the body of such person so 
refusing or neglecting, and him commit to the common jail 
of the county aforesaid. there to remain until he pay the same 
or such: part thereof as shall not be abated by the assessors 
of said town for the time being, or by the court of ccunty 
commissioners for the county aforesaid.” . 

The defendant’s return on the foregoing warrant is copied 
in the margin.* 


* Franklin ss. April llth 1846. By virtue of this warrant, and the tax 
lists committed to me as collector of taxes in and for the town of Deerfield 
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The plaintiff objected to the validity of the said warrant, 
both in regard to its directions for the sale of property and 
arrest of the body of the plaintiff; but the judge overruled 
the objection. 

The defendant relied on the said warrant, with a tax list 
for the year 1845, which was not annexed to the warrant, and 
on said return, as prima facie evidence of the facts therein 
stated, and for his justification of the alleged conversion of 
the plaintiff’s horse ; and the judge ruled accordingly. 

The plaintiff then gave in evidence the following adver- 
tisement posted up by the defendant: “Sale at auction. 
Taken in distress for taxes, and will be sold at public auction, 
on Saturday, the eleventh day of April instant, at one of the 
clock in the afternoon, one valuable horse, unless said taxes 
shall be settled previous to the time appointed for said sale, 
at the house of T. S. Sargent, S. Deerfield. Deerfield, April 
8th 1846. Zebadiah Graves, Constable.” The plaintiff con- 
tended that this advertisement was insufficient as a notice of 


for the year of our Lord 1845, by the assessors of said town, having first de- 
manded of Luther Barnard, of said Deerfield, whose name is borne on said 
list with a tax against him of the sum of five dollars and ninety one cents, 
the payment of said sum and tax, which the said Barnard refused to pay; I 
distrained one horse, the property of the said Barnard, for the payment of said 
tax, and all legal and necessary charges and expenses in consequence of said 
distress, on the 6th day of April 1846. And on the 7th day of the same April, 
I posted up a notification at the Bloody Brook House, a public place in said 
town, as the law directs, of the said distress, and of my intention to sell the 
said horse, distrained as aforesaid, at public auction at said house, on the 11th 
day of said April at one o’clock P. M. for the payment of said tax and keeping and 
sale of the said horse, and legal charges of the same. The aforesaid demand 
of said tax was made 14 days before making the said distress. And I kept 
the said distress for the space of four days and more, and posted up said 
notification more than 48 hours before the sale of said horse, and sold the 
same within 7 days after the seizure, at public auction at said Bloody Brook 
House, pursuant to said notification, to William Chapman, he being the high- 
est bidder therefor. The said horse was sold as aforesaid for $70, and the 
result thereof is as follows: Horse sold, $70-00. Tax, $5-91. ‘Travel in 
service, 4 miles, $0:16; keeping horse 5 days, $1:25; fees for taking, &c. 
$0°50; commissions, 4 per cent. of tax, $0°23,=$7:05. Surplus money, 
$63°05; which I hold for the said Barnard when demanded. Deerfield, April 
lith 1846. Zebadiah Graves. 
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sale, and also that it so far contradicted and impeached the re- 
turn aforesaid, as to destroy its effect, even if it were other- 
wise good prima facie evidence of the facts therein stated ; 
but the judge ruled that, notwithstanding this, the defendant 
had made out a sufficient defence. The defendant offered no 
further evidence, and the jury found a verdict for him. The 
plaintiff alleged exceptions to the judge’s rulings. 

Huntington, for the plaintiff. 1. The warrant was illegal, 
not being conformed to Rev. Sts. c. 7, § 33, which require 
that it “shall specify the duties of the collector, as required 
by law.” Rev. Sts. c. 8, $ 8, direct that “the collector shall 
keep the goods distrained for the space of four days, at the 
least, and shall within seven days after the seizure sell the 
same,’’ &c. This seems, in spirit and in terms, to require the 
keeping of the property four days, at least, before the expense 
of advertising is incurred. (See Sts. 1785, c. 70, $ 2, and 
1791, c. 22, $ 2, the provisions of which are changed by the 
revised statutes.) But the warrant in question allowed the 
defendant to give the notice ‘either before or after the four 
days” should have expired; and his return shows that he 
posted up notice before the four days had expired, to wit, on 
the next day after the seizure. 

The warrant also directed the defendant to seize the body 
within twelve days after demand; whereas the Rev. Sts. 
c. 8,§ 11, do not permit such seizure until fourteen days after 
demand. 

These objections apply to a state of facts alluded to, but 
which did not exist, in King v. Whitcomb, 1 Met. 328. In 
that case, the property was kept four days before the notice 
was posted up; and the proceedings of the collector con- 
formed to the directions of the law, and were not in conflict 
with his warrant. In the case at bar, the warrant directed 
proceedings contrary to law, both as to sale and arrest, and 
presents the very question which was alluded to, but not de- 
cided, in King v. Whitcomb. 

2. The defendant cannot justify under a warrant without 
a tax list annexed. Rev. Sts. c. 7, $$ 31-33. In St. 1785, 


SEPTEMBER TERM. 1847. 89 


Barnard v. Graves. 


ce. 50, $ 6, the foim of the warrant was prescribed, and “ the 
-ist herewith committed’? was mentioned. 'The warrant is 
not a warrant, unless the list be annexed to it, any more than 
a mortgag2, referring to a schedule not annexed, is a mortgage 
of the goods named in the schedule. 

3. The defendant’s return was not sufficient evidence in 
justification of his invasion of the plaintiff’s property. In 
Bruce v. Holden, 21 Pick. 187, a field driver’s return was 
held to be prima facie evidence, on the ground that it was an 
official act, required by the provisions of law. But a collector 
of taxes is not required by law to make a return; and his re- 
turn, when made, is not an official act. Neither his oath nor 
his prescribed duties require him to make returns. See St. 
1785, c. 50, $ 6; ¢. 70, $$ 2,17. Rev. Sts. c. 8, $¢g 1-14. 
In Alword v. Collin, 20 Pick. 428, the court say, ‘the em- 
ployment of a collector cannot be deemed a public office.” 
He ‘thas a single duty to perform, viz. to collect the taxes 
committed to him.” If he is obliged to return his doings as 
to one tax payer, he is as to every other tax payer in the list. 
See 1 Greenl. on Ev. § 498. 

A. The return, if evidence for any purpose, was not evi- 
dence to prove either a demand or notice of the sale. The 
demand should have been proved aliunde; and the return, if 
it were to prove notice of the sale, should have set forth a 
copy of the notice, either in terms or substance, and the acts 
done, and not the inference of law. Wellington v. Gale, 13 
Mass. 483. The effect of the return, as prima facie evidence, 
is impeached or impaired so far as to call for further testimony, 
(which was not offered,) by the variance between the state- 
ment in the return and the date of the notice on its face. 
The return states that the notice was posted up on the 7th 
of April; but the notice is dated April 8th. The return states 
that the sale was made at the Bloody Brook House ; but the 
aotice itself mentions the house of 'T. 8. Sargent. 

5. The notice of sale was insufficient in many respects. 
First, it was signed by the defendant, as “constable,” though 
he was also chosen collector. So far as the plaintiff is 

8 * 
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supposed to know the law, this signature as “constable” di- 
rectly tended to mislead him ; for it implied that the defendant 
had distrained the property of a person who had removed from 
another town after a tax had been assessed upon him, under 
the St. of 1842, ¢. 34. Secondly, the notice did not state the 
name of the owner of the property distrained; and therefore 
the plaintiff was not informed of the proceedings. See 
Whitaker v. Sumner, 7 Pick. 551. Alvord v. Collin, 20 
Pick. 421, 431. Rev. Sts. c. 8, $$ 22, 23, 25. Thirdly, 
there was no description of the property by which the owner, 
or any other person, could recognize it, or judge of its value. 
Fourthly, the amount of the tax was not mentioned. The 
defendant’s return showed that the plaintiff's tax was only 
$5°91; and the defendant had no reason to suppuse his 


‘¢ valuable horse’”’ could have been seized for so small a sum.- 


Fifthly, the notice is otherwise ambiguous; for it does not 
distinctly say whether the sale is to be ‘at the house of T. 
S. Sargent,” or whether the tax is to be paid there. 

Grennell, for the defendant. The first two objections to 
the warrant are answered by the Rev. Sts. ¢. 7, $ 33, which 
provide that it ‘shall be swbstantially in the form heretofore 
used,”’ and ‘ shall specify the duties of the collector, as pre- 
scribed by law.” 'The form heretofore used, and the duties 
prescribed in case of distress and sale, are found in Sts. 1785, 
c. 50. $ 6, and c. 70, $ 2, and in Rev. Sts. « 8, $ 8. And 
no requisition of the warrant in question is in conflict with 
the provisions of those statutes. Certainly there is none 
which made the warrant invalid. ‘The warrant might well 
have contained a direction to sell a distress within seven 
days; but this was not necessary. ‘Taking all the directions 
of the warrant together, they sufficiently conform to the pro- 
visions of law. 


The direction to arrest the body within twelve days after ° 


demand and non-payment was erroneous. The old form, 
under St. 1785, c. 70, § 2, was used too exactly. But this 
misdirection could not vacate the whole instrument, nor ren- 
der the defendant liable to an action for distraining property 


—_ 
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under it. King v. Whitcomb, 1 Met. 328. Sanford v. Nichols, 
13 Mass. 286. 

The Rev. Sts. c. 8, $ 8, bound the defendant, in the dis- 
tress and sale, by three leading provisions. Ist. T’o keep the 
distress four days at least, at the expense of the owner. 
2d. To sell within seven days. 3d. T'o give notice of the 
sale forty eight hours before the sale. It is not directed how 
soon after the seizure the notice shall be posted up. Nor is 
it declared or implied that four days shall elapse before the 
notice of sale shall be given. 

Now, if the defendant’s return is taken as evidence of his 
acts, no one can see wherein he departed from the precept of 
his warrant, or disobeyed the commands of the law. The 
supposed intent of the legislature that the tax payer should 
not be subjected to the expense of advertising, &c. till four 
days should have expired, is nowhere apparent. If such in- 
tent existed, it would have been easy to express it, for the 
guidance of collectors. 

The law does not require that the tax list should be an- 
nexed to the warrant. The Rev. Sts. c. 8, $$ 1, 5, speak of 
a tax list and warrant committed to collectors, but nothing of 
their being annexed. In the present case, the two papers 
were under the hands of the same assessors ; and the warrant, 
addressed to the collector, described the list as ‘‘ herewith 
committed’’ to him —simply signifying that they went to- 
gether into his hands. | 

The defendant’s return or certificate of his doings is evi- 
dence in justification thereof. Hastabrook v. Hapgood, 10 
Mass. 313. Bean v. Parker, 17 Mass. 601. Bruce v. Holden, 
21 Pick. 187, 191. In King v. Whitcomb, 1 Met. 328, the 
court admitted a collector’s return as evidence of the facts in 
that case, and spoke of it as proving important facts of which 
no other proof existed. It would seem necessary that an 
officer, vested with power, and intrusted with precepts to seize 
and distrain property, and commit persons to prison, should 
have the right to return facts for the knowledge of others in- 
terested, and for his own protection in his official capacity ; 
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especially as he is under solemn responsibilities. The de- 
fendant was sworn as collector and constable. 

If the facts certified by a collector are not to be taken as 
evidence, it follows that he must take witnesses along with 
him, to witness a demand of payment made by him on half, 
perhaps all, the persons assessed, and whose names are on his 
tax bill, if he would protect himself in the matter of distrain- 
ing property. Who shall pay the witnesses, as such, not as 
aids, taken about by the collector? ‘This officer must prove 
the time of making distress, at his peril. If he sell a distress 
after the seven days next following the seizure, he will be 
liable as a trespasser. Pierce v. Benjamin, 14 Pick. 356. 
This proof as to time must be made aliunde, if a demand 
must. 

Collectors, for some purposes, are to make returns to select- 
men. Rev. Sts. c. 3, $$ 3, 4. An officer’s written return 
proves an attachment, although the writ is never returned to 
court. Wilder v. Holden, 24 Pick. 8. 

It is objected that the defendant’s return, if evidence as 
to some facts, is not full and particular enough as to the no- 
tice of sale. But the court will not hold a collector to stricter 
rules, in selling goods distrained for taxes, than those by 
which they hold an officer in returning a sale of goods seized 
on execution. See Sprague v. Bailey, 19 Pick. 440. 

The variance between the return and the date of the noti- 
fication cannot impeach the return. The notification was 
misdated, and the return will govern. ‘The time, in either, 
would have been sufficient and legal. The Bloody Brook 
House, and the house of T. 8. Sargent —a public hotel — 
are well known to be the same. See T'hayer v. Stearns, 1 
Pick. 109. 

As to the alleged defective notice of sale, it is to be ob- 
served that the defendant was chosen collector and constable, 
and was sworn into both offices. His ‘precinct’ was the 
town f Deerfield, the place of the plaintiff’s residence. Rev. 
Sts. c. 15, § 33. 

It is objected that the notice did not state the name of the 


SEPTEMBER TERM. 1847. 93 


Barnard v. Graves. 


owner.of the property seized. Is it a grievous wrong, that 
the defendant did not post his neighbor, at the tavern, for 
refusing to pay his tax? And was it necessary to describe 
the animal seized, as minutely as an impounded beast or stray 
horse should be described? In Whitaker v. Sumner, cited 
for the plaintiff, the officer’s advertisement mentioned no 
“place of sale;” omitting what the S¢. of 1798, ¢. 77, § 4, 
in terms, required to be done, and what was most essential to 
be done. 

Dewey, J. Various objections are relied upon by the plain- 
tiff, founded upon the irregularity of the proceedings under 
which the defendant justifies the taking and sale of the prop- 
erty, which is the subject in controversy. 

I. As to the objection that the warrant, without a tax list 
annexed, is no legal authority to collect taxes by distress. No 
one can doubt but that such tax list must accompany the war- 
rant, must proceed from the same source, and be committed 
to the collector as a part of the documents constituting the 
wuthority for the collection of the taxes. But no precise form 
of annexation is prescribed, nor is there any requirement, that 
it be actually annexed, specified in any statute provision. 
Rev. Sts. c. 7, $ 32, enact ‘that the assessors shall commit 
the tax list, with the warrant, under their hands, to the col- 
lector for collection.” We think the evidence in this case 
sufficient to authorize a jury to find that the warrant and tax 
list were committed as the tax list and warrant for the collec- 
tion of the tax which was collected, and that there is no 
ground for exception to any ruling of the court upon that 
point. 

II. As to the form of the warrant. The direction to arrest 
the body within twelve days after a demand of the tax, if the 
same should not be paid, although erroneous in form, is of no 
practical consequence here, as it was not acted upon. The 
case of King v. Whitcomb, 1 Met. 328, is an authority, that 
an omission to comply fully with the requisitions of Rev. Sts. 
c. 7, § 33, that the assessor’s warrant shall specify the col- 
lector’s duties as prescribed by law, will not vitiate a warrant, 
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if sufficient in other respects, and executed in all respects in — 
conformity to law. 

As to the direction in the warrant, that notice of the sale 
might be given “either before or after four days shall have ex- 
pired,” we see no objection. We are of opinion that such 
notice may, under the existing laws, be legally given before 
the expiration of four days after the seizure; a proper time 
being fixed for such sale. | 

Ill. The certificate or return of a collector of taxes is so 
far an official act, as to his doings upon a levy on personal 
property, that such certificate or return is to be deemed prima 
facie evidence, in his favor, of the facts stated therein. He 
is a sworn Officer, (Rev. Sts. c. 15, $ 33,) and certainly in 
every respect as much entitled to be protected by his returns 
as a field driver, whose certificates are prima facie evidence 
as to all matters upon which they are required by law to make 
returns. Bruce v. Holden, 21 Pick. 187. Although this case 
of Bruce v. Holden, so far as it bears upon the question of the 
official duty of the field driver impounding beasts for being 
at large upon the highway, has been overruled, yet the gen- 
eral doctrine of the case, as to the effect of a return made by 
a field driver in cases where by law it is his duty to make 
such a return, is sound, and has not been doubted. 

We have no doubt that in case of distraining the goods or 
arresting the body of the debtor, and a commitment to jail, 
for the non-payment of a tax, it is the duty of the collector 
to make an official return of his doings, and that, when prop- 
erly made, he will be entitled to the benefit of the same, as 
prima facie evidence of the facts therein stated. 

IV. ‘The demand of the tax may be shown by the return 
of the collector. 

V. ‘The variance is not material between the return and 
the evidence introduced by the plaintiff to control it. The 
return is to be taken to be true until impeached ; and if im- 
peached merely by showing facts which, if true, would 
equally well justify the defendant, the variance is immaterial, 
as the defendant may rely upon such facts as sustaining his 
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' justification for taking and disposing of the property. Hence, 
whether the notice of the sale was posted up on the seventh 
or eighth of April is entirely immaterial. And _ so, also, as to 
any supposed variance in the notice actually given, and in the 
return of the officer, as to the place at which the sale was to 
be made, it does not seem to be material. It is enough that 
proper notice was given of the time and place of sale, be it 
in the one form or the other. 

VI. The plaintiff insists that the notice of the sale, which 
was in fact posted up, and a copy of which he now intro- 
duces, was insufficient and defective in many particulars. 
1. That it does not state the name of the person whose prop- 
erty was seized. This is not necessary. The seizure and 
removal of the property are supposed to give effectual notice 
of the distraining of it, so far as is necessary to the individual 
whose property is taken. 2. The property taken is not suffi- 
ciently described in the advertisement. This objection is not 
well taken. 3. It is objected that the amount of the tax is 
not stated in the advertisement. This is not necessary in 
the case of a distress of personal property for non-payment 
of taxes; nor do we perceive any ambiguity as to the place 
of the sale sufficient to render the proceedings illegal on that 
account. 4. ‘The notice of the sale, as appears from the copy 
now offered in evidence by the plaintiff, was signed by the 
name of Zebediah Graves, with the addition of ‘constable ’’ 
annexed thereto; and this is supposed to vitiate the notice. 
This objection is one certainly not as free from doubt as 
some of the others which have been raised. It seems to us, 
however, that all reasonable certainty as to the esseutial 
requisites of a notice is found in the recitals and signature, 
in the present case. ‘The officer was both collector and con- 
stable. The terms of the advertisement in themselves clearly 
indicate that the seizure was by virtue of a warrant of dis- 
tress for taxes, and that the proposed sale would take place 
only upon non-payment of the taxes. The name of the 
officer, borne upon the advertisement, pointed out the person 
who gave the n»tice, and the recitals apprised all coticerned 
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that it was a seizure upon a warrant of distress for non-pay- 
ment of taxes, and not a seizure on execution, nor a sale on 
an attachment upon mesne process. 

Under these circumstances, the court are of opinion that 
the addition of the word ‘constable,’ as found in the adver- 
tisement, did not vitiate the notice, and that this ground of 
exception must also be overruled. : 

The result is, that all the exceptions are overruled, and that 


there must be 
Judgment on the verdict for the defendant. 


a 


Davin CuarkK vs. SHaLER W. EWLpRInDGE. 


A. made a note payable to E. at a certain bank, and E. indorsed it in blank to C., 
who also indorsed it, and put it into the bank; but whether it was discounted by 
the bank, or was received for collection merely, did not appear: After bank hours, 
on the last day of grace, the bank gave notice to C. that the note was unpaid, and 
C., on the same day, put into the post office a notice, directed to E. at his place 
of residence, in these words: ‘‘ The note of A., which you indorsed, fell due this 
day, and remains unpaid. Please let me hear from you in regard to it.” Held, 
that this notice was sufficient to charge E. as indorser. 


Assumpsir to recover, among other demands, the amount 
of the following note: ‘Cabotville, July 17th 1843. Six 
months from date, I promise to pay S. W. Eldridge or order, 
at the Farmers & Mechanics Bank, Hartford, one hundred 
forty five dollars, value received, with interest. Leonard 
Arms.” At the trial in the court of common pleas, before 
Ward, J. it appeared that this note was indorsed in blank 
by Eldridge, the payee, and was afterwards indorsed by the 
plaintiff and left in said Farmers & Mechanics Bank. It 
did not appear whether the note was discounted by the 
bank, or was left for collection. On the 20th of January 
1844, after bank hours, proper notice was sent by the bank 
to the plaintiff, that the note was due and unpaid; and he 
thereupon immediately caused a notice to the defendant to be 
written, in the words that follow: ‘ Hartford, January 20th 
1844. Mr. 8S. W. Eldridge. Dear Sir: The note of Leonard 
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Arms, which you indorsed, fell due this day, and remains un- 
paid. Please let me hear from you in regard to it. D. Clark, 
per Church, Jr.’ This notice was directed to the defendant, 
at Cabotville, where he resided, and was mailed on the day 
of its date. The defendant contended that the above notice 
was not sufficient to charge him as indorser; but the judge 
ruled otherwise. The jury found a verdict for the plaintiff, 
and the defendant alleged exceptions to said ruling. 

Griswold, for the defendant. 1. The form of the notice 
was defective and insufficient. It stated neither the date, 
nor the amount of the note, nor the promisee, nor the place 
where payable, nor that it was negotiable, nor who was the 
holder. Mills v. Bank of U. States, 11 Wheat. 431. In 
the case of Rochester Bank v. Gould, 9 Wend. 279, notice 
to an indorser was held sufficient, chiefly on the ground that 
no other note of the same maker, indorsed by the defendant, 
was in the bank. ‘That fact does not appear in the present 
case. Besides, in that case, the defendant was informed, 
by the notice, that the holders looked to him for payment. 
In the case at bar, it ought to have been left to the jury to 
decide whether the notice was sufficient to inform the de-— 
fendant that it was the note in suit which was unpaid. 

2. The notice was defective in substance. It ought to 
have shown that the note was dishonored. ‘I'he maker had 
all the bank hours of the last day of grace in which to pay 
the note ; and it does not appear at what hour the notice was 
made out. The notice came from the plaintiff, and not from 
the bank, and the defendant might suppose that the plaintiff 
was the holder. ‘The defendant should have been informed, 
by the notice, that the bank had given notice, or that the note 
was in the bank. Mere notice that the note was unpaid was 
insufficient. The request that the plaintiff might hear from 
the defendant, in regard to the note, did not show that the 
plaintiff looked to the defendant for payment. Gilbert v. 
Dennis, 3 Met. 495. Bank of U. States v. Carneal, 2 Pet. 
543. Pinkham v. Macy, 9 Met. 174. 

C. Devens, for the plaintiff. The plaintiff was the last 
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indorser, and had received notice of non-payment by the 
maker. There was no misdescription of the note, in the no- 
tice to the defendant ; and particulars were stated, sufficient 
to put the defendant on inquiry. This is all that was neces- 
sary. 3 Met. 498. Story on Notes, $ 349. Smith v. Whi- 
ting, 12 Mass. 6. Bank of Rochester v. Gould, 9 Wend. 
279. Cooke v.'F'rench, 10 Adolph. & Ellis, 131. Notice 
of non-payment was notice of dishonor. 'The note was in 
the bank, and presentment and demand were unnecessary. 
The maker was bound to pay at the bank, and his omis- 
sion to pay there was dishonor. Gilbert v. Dennis, 3 Met. 
497. The words ‘‘let me hear from you” gave sufficient 
notice to the defendant that the plaintiff looked to him for 
payment. 3 Met. 498, 499. Story on Notes, $ 353. Gru- 
geon v. Smith, 6 Adolph. & Ellis, 499, and 2 Nev. & P. 303, 

Atken, in reply. In all the cases in which non-payment at 
a bank has been held to be dishonor, the bank was the holder; 
and this distinguishes the case at bar from those. This dis- 
tinction was taken in Bank of U. States v. Carneal, 2 Pet. 
543. As between the plaintiff and defendant, the plaintiff is 
to be considered as the holder. The defendant indorsed the 
note to him, and had no knowledge that it was ever out of 
his hands. 

All the facts stated in the notice may be true, and yet the 
note not dishonored. If so, the notice is insufficient. 3 Met. 
ubi sup. 

Suaw, C. J. This case, we think, is distinguishable in 
principle from Gilbert v. Dennis and Pinkham v. Macy, 
although it runs very near them. Here it was not necessary 
to prove presentment and demand. 'The note was indorsed 
to, and deposited in, the bank by the plaintiff, and remained 
there, unpaid, through the last day of grace. The hank 
had full authority to receive paymert and surrender the 
note, whether discounted or received for collection ; and that 
point seems- wholly immaterial. Then the only question is, 
whether the defendant, as indorser, had due notice. It was 
given seasonably, by a party competent to give it, and sent 
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to the right place ; and the question is upon the form of the 
notice. 

The note was payable at a place certain, a bank named, 
and being left there for payment, it was dishonored, if not 
paid during the bank hours. The fact that it was so payable 
was known to the defendant, as payee and indorser, and he 
himself indorsed it to the plaintiff. Now, whether the plain- 
tiff held it in his own right, or discounted it with the bank, it 
was still payable at the bank; and the ordinary presumption 
would be, that it was there, whether the bank or the plaintiff 
was the holder. When, therefore, the notice informs the de- 
fendant that the note “fell due this day, and remains un- 
paid,” being equivalent to saying that it fell due at the bank, 
and remains unpaid, it carries an implication, to’one having 
such knowledge, that the letter was written after bank hours, 
and therefore did, by reasonable implication, inform the in- 
dorser that it was dishonored. 

As to the other point, taken in the argument, that the ques- 
tion of identity of the note sued and the note referred to in 
the notice was partly a question of fact, on which the defend- 
ant was desirous of going to the jury, it does not appear, by 
the bill of exceptions, that any such ground was taken at the 
trial, or any such question of identity raised. It is too late 
to take it now. Exceptions overruled 


——__—- 


Luxe Hart & others vs. Tue Western Raw Roap 
CORPORATION. 


A shop, adjoining a rail road track, was destroyed by fire communicated by a loco- 
motive engine of a rail road corporation; and while the shop was burning, the 
wind wafted sparks from it, across a street, sixty feet, upon a house, and set it or 
fire, whereby it was injured. Held, that the owner of the house was entitled to re- 
cover of the rail road corporation the damages caused by the fire, under S¢. 1840, 
ce. 85, § 1, which provides that when any injury is done to a building of any per- 
son ‘‘by fire communicated”’ by a locomotive engine of a rail road corporation, 
the said corporation shall be responsible, in damages, to the person so injured. 

A.’s house, which was insured, was injured by a fire communicated by a locomotive 
engine of a rail road corporation, and the underwriters paid to A. the amount of 
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his loss, for which the rail road corporation was also by law responsible to him. 
Held, that such payment did not bar A.’s right to recover also of the rail road cor- 
poration, and that A., by receiving payment of the underwriters, became trustee 
for them, and, by necessary implication, made an equitable assignment to them 
of his right to recover of the rail road corporation ; and that the underwriters, 
on indemnifying A., might bring an action, in his name, for their own benefit, 
against the rail road corporation, and that A. could not legally release such 
action. 


Tis was an action of trespass upon the case, founded on 
St. 1840, c. 85, to recover the amount of a loss which the 
plaintiffs sustained by a fire alleged to have been communi- 
cated to their dwelling-house by a locomotive engine of the 
defendants. The parties submitted the case to the court, on 
the following agreed facts: 

“On the 9th of July 1845, a carpenter’s shop, owned by 
William W. Boyington, adjoining the rail road track of the 
defendants, near their passenger depot in Springfield, was de- 
stroyed by fire communicated by the locomotive engine of 
the defendants. There was a high wind, which wafted 
sparks from this shop, while it was burning, over Lyman 
Street, sixty feet, upon the dwelling-house of the plaintiffs, 
and set it on fire, whereby it was partially consumed. 

“The plaintiffs were insured by the Springfield Mutual 
Fire Insurance Company, who requested the plaintiffs to 
commence a suit against the defendants, to compel payment 
by them of the plaintiffs’ loss, and offered to indemnify the 
plaintiffs from costs, and to save them harmless, in reference 
to said suit. The plaintiffs refused to commence a suit, as 
requested, but demanded the amount of their loss of the said 
insurance company, who paid the same, first notifying to the 
defendants that they did not intend thereby to relinquish any 
claim which they might have against the defendants for the 
amount, in their own or in the plaintiffs’ names. The insur- 
ance company, in the name of the plaintiffs, then brought 
this action to recover the amount paid by said company to 
the plaintiffs. After the action was commenced, and before 
the entry of the writ, the plaintiffs executed an instrument, 
declaring that they had received payment of their loss, of the 
insurance company; that they had no claim against the 


SEPTEMBER TERM 1847. 101 


Hart & others v. Western Rail Road Corporation. 


defendants ; that they (the plaintiffs) had not authorized the 
commencement of this action against the defendants, and did 
not wish to have it prosecuted ; and fully releasing any claim. 
which they might have against the defendants on account of 
said loss. 

‘At the May term of this court, in 1847, the case was 
opened to the jury, and the defendants presented the aforesaid 
release from the plaintiffs, aud contended that the insurance 
company, in consequence of this release, could not maintain 
this action. The court ruled, that receiving payment of the 
loss by the plaintiffs of the insurance company, constituted 
an equitable assignment, by the plaintiffs, to the company, of 
any claim they might have had. Whereupon the parties 
agreed the facts before recited in relation to the origin of 
the fire. 

‘“‘TIn case the court are of opinion, that receiving payment, 
by the plaintiffs, of the insurance company, amounted to an 
equitable assignment by them of any claim they might have 
had against the defendants; that the release referred to was 
in fraud of the insurance company ; and that the defendants 
are liable for the loss, on the facts stated, the plaintiffs are to 
have judgment for the sum of $623-65 damages, and interest 
on this sum, from the 14th of November 1845. Otherwise, 
the plaintiffs are to become nonsuit.”’ 

J. Willard & R. A. Chapman, for the plaintiffs. By St. 
1840, c. 85, § 1, ‘when any injury is done to a building, or 
other property, of any person or corporation, by fire commu- 
nicated by a locomotive engine of any rail road corporation, 
the said rail road corporation shall be held responsible, in dam- 
ages, to the person or corporation so injured.” And the ques- 
tion now is, whether underwriters, who have paid a loss 
caused by a fire so communicated, can come in, by subroga- 
tion, and recover of the rail road corporation, in the name of 
the assured, the amount of such loss. The following author- 
ities show that they can. T'yler v. Aitna Fire Ins. Co. 12 
Wend. 507, and 16 Wend. 397 & seg. 1 Phil. Ins. (1st ed.) 
464. 2 ib. 282. Godsall v. Boldero, 9 East, 72. New York 
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Ins. Co. v. Roulet, 24 Wend. 505, 516. Richardson v. 
Washington Bank, 3 Met. 536. Carpenter v. Providence 
Washington Ins. Co. 16 Pet. 495. Bryant v. Dana, 3 
Gilman, 349. 

In such case, the nominal plaintiff cannot legally discharge 
the claim. Dunn v. Snell, 15 Mass. 481. Parker v. Grout, 
11 Mass. 157, note. Jones v. Witter, 13 Mass. 304, 

Phelps, for the defendants. ‘To constitute an equitable 
assignment, there must be some written agreement, or some 
order, showing a transfer for the benefit of the assignee. 2 
Story on Eq. $1047. Morton v. Naylor, 1 Hill (N. Y.) Rep. 
583. In all the cases, in this Commonwealth, in which an 
assignment has been supported, there has been some act of 
the assignor. See 15 Mass. 11 Mass. and 13 Mass., cited for 
the plaintiffs. Hastman v. Wright, 6 Pick. 316. Dennis v. 
Twitchell, 10 Met. 180. In the case at bar, the plaintiffs re- 
fused to assign their claim, and gave a release to the defend- 
ants, on receiving payment of their loss. 

It is said that the doctrine of subrogation does not rest on 
agreement, but on natural equity. Most of the cases in this 
Commonwealth are cases of sureties, where the equity is 
manifest. But the defendants are not sureties for the insur- 
ance company. And what equity is there that the insurance 
company, which has received its premium for insurance, 
should receive full indemnity from the defendants, who are 
involuntarily liable by a kind of penal statute ? 

The defendants are liable for loss by fire, if at all, only by 
virtue of St. 1840, c. 85; and this statute is to be construed 
strictly, because it takes away from the defendants a common 
law right. The fire, against which the plaintiffs were insured, 
was not ‘“‘communicated by a locomotive engine” of the de- 
fendants to their building, but from the house which was set 
on fire by sparks from the engine. ‘The proximate cause of 
the fire, and that cause only, should be regarded. Otherwise, 
the defendants might be made liable for the burning of a 
whole city. 

The decision was made at September term 1848, 
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Suaw, C.J. This is an action of first impression, and is, 
we believe, the first brought upon the St. of 1840, c. 85, in- 
volving the present question. The action is brought, in fact, 
by the Springfield Mutual Fire Insurance Company, for their 
own benefit, in the name of the present plaintiffs, under the 
circumstances mentioned in the agreed statement of facts, on 
which the case was submitted to our decision. 

1. The first question in order, it appears to us, is, whether, 
upon the facts stated, the defendants were liable to any body, 
and for any loss, by force of St. 1840, c. 85; the defendants 
insisting that the case is not within the statute. The statute 
provides, $ 1, that “ when any injury is done to a buiiding or 
other property of any person or corporation, by fire commu- 
nicated by a locomotive engine of any rail road corporation, 
the said rail road corporation shall be held responsible, in 
damages, to the person or corporation so injured.” 

It is contended that the plaintiffs’ building was not burnt 
by fire communicated by a locomotive engine, within the 
meaning of the statute. And the case certainly presents a 
question of great importance, and of great difficulty. On the 
one hand, if the word “ communicated” is used in the broad 
sense in which, without force or violence done to the lan- 
guage, it may be, to include all burnings, when a fire is com- 
municated by the engine directly to one building, and thence 
by natural and ordinary means extending to others, without 
the intervention of any other means, the effect would be to 
charge the rail road company with damages to an unlimited 
amount, when a fire, thus originating in a village or city, has 
spread into a wide conflagration. ‘The argument is earnestly 
urged, that the legislature could not have intended to impose 
a responsibility so serious and alarming; and it is insisted 
that the term “communicated” will bear, and ought to re- 
ceive, a construction more limited, so as to restrain the opera- 
ion of the statute to the case where the very particles of fire 
which fall upon, and kindle the flame in, the building burnt, 
must have emanated from the engine itself, without the inter- 
vention of any other object. If so restricted a sense as the 
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latter had been intended by the legislature, it seems strange 
that they did not add some qualifying word, as “immediately ” 
or “directly,” to the word “communicated.” Perhaps some 
light may be derived from a subsequent clause in the same 
section of the statute, which provides, that “any rail road 
corporation shall have an insurable interest in the property 
for which it may be so held responsible, in damages, along its 
route, and may procure insurance thereon in its own behalf.” 
These latter words, we think, describe buildings being near 
and adjacent to the route of the rail road, so as to be exposed 
to the danger of fire from engines, but without limiting or 
defining any distance, In this view of the statute, it seems 
difficult to lay down any general rule. From the language 
made use of, we cannot think it was intended to limit its oper- 
ation to the very first building which might be touched with 
a spark or other fire from the engine, and not extend it to 
another building, contiguous though it may be, but belonging 
to another owner, which must necessarily burn with it. 

In the present case, the fire was transmitted, by ordinary 
and natural means, from the shop first touched by sparks from 
the engine, to the plaintiffs’ dwelling-house, immediately 
across a street not very wide. ‘The building burnt was, then, 
near the route of the rail way. Under these circumstances, 
the court are of opinion, that the plaintiffs’ house was injured 
vy fire communicated by the locomotive engine of the de- 
Tendants, within the true meaning of this statute, and that 
they are thereby held responsible, in damages, to the plain- 
tiffs, the persons injured. : 

2. The next question is, whether the insurance company, 
uaving, pursuant to their contract of indemnity, paid the loss 
to the plaintiffs, are entitled to maintain this suit in the plain- 
tiffs’ name, but for their own benefit, to recover the damages 
to which the defendants are liable by the statute. 

We consider this to be a statute purely remedial, and not 
yenal. Rail road companies acquire large profits by their 
business. But their business is of such a nature as necessa- 
rily to expose the property of others to danger; and yet, on 


SEPTEMBER TERM 1847. 105 


Hart & others v. Western Rail Road Corporation. 


account of the great accommodation and advantage to the 
public, companies are authorized by law to maintain them, 
dangerous though they are, and so they cannot be regarded as 
a nuisance. ‘The manifest intent and design of this statute, 
we think, and its legal effect, are, upon the considerations 
stated, to afford some indemnity against this risk to those who 
are exposed to it, and to throw the responsibility upon those 
who are thus authorized to use a somewhat dangerous appa- 
ratus, and who realize a profit from it. ‘This indemnity, pro- 
vided by law against a special risk, may be considered as a 
quality annexed to the estate itself, and passing with it to any 
and all persons who may stand in the relation of owners, how- 
ever divided and distributed such ownership may be. 'The 
effect of the statute is, to diminish the specific risk to which 
such buildings may be exposed, from their proximity to the 
railroad, and in this respect to put them upon an equality 
with other risks. 

Now, when the owner, who prima facie stands to the whole 
risk, and suffers the whole loss, has engaged another person to 
be at that particular risk for him, in whole or in part, the 
owner and the insurer are, in respect to that ownership and 
the risk incident to it, in effect one person, having together 
the beneficial right to an indemnity provided by law for 
those who sustain a loss by that particular cause. If, there- 
fore, the owner demands and receives payment of that very 
loss from the insurer, as he may, by virtue of his contract, 
there is a manifest equity in transferring the right to indem- 
nity, which he holds for the common benefit, to the assurer. 
It is one and the same loss, for which he has a claim of in- 
demnity, and he can equitably receive but one satisfaction. 
So that, if the assured first applies to the rail road company, 
and receives the damages provided, it diminishes his loss pro 
tanto, by a deduction from, and growing out of, a legal pro- 
vision attached to, and intrinsic in, the subject insured. The 
liability of the rail road company is, in legal effect, first and 
principal, and that of the insurer secondary ; not in order of 
‘ime, but in order of ultimate liability. ‘The assured may 
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first apply to whichever of these parties he pleases; to the 
rail road company, by his right at law, or to the insurance 
company, in virtue of his contract. But if he first applies to 
the rail road company, who pay him, he thereby diminishes 
his loss, by the application of a sum arising out of the subject 
of the insurance, to wit, the building insured, and his claim 
is for the balance. And it follows, as a necessary conse- 
quence, that if he first applies to the insurer, and receives his 
whole loss, he holds the claim against the rail road company 
in trust for the insurers. Where such an equity exists, the 
party holding the legal right is conscientiously bound to make 
an assignment, in equity, to the person entitled to the benefit ; 
and if he fails to do so, the cestui que trust may sue in the 
name of the trustee, and his equitable interest will be pro- 
tected. 

But we think this position is exceedingly well sustained by 
authorities. A case very much in point, in principle, is that 
of Mason v. Sainsbury, first reported as a manuscript case, 
in Marshall on Insurance, (1st Amer. ed.) 691, and since in 3 
Doug. 61. It was an action against the hundred, brought on 
the riot act, to recover damage sustained by the plaintiff in 
the riots of 1780. The plaintiff had an insurance on which 
he had recovered, the insurance office having paid him with- 
out suit; and this action was brought in the name of the 
plaintiff, with his consent, for the benefit of the insurance 
company. It was decided by Lord Mansfield, and the whole 
court, that the plaintiffs were entitled to recover. Buller, J. 
said it was to be treated as an indemnity, in which the prin- 
ciple is, that the insurer and the insured are as one person, 
and the paying by the insurer, before or after, can make no 
difference. The same doctrine was fully recognized by the 
court of king’s bench, in 1823, in the case of Clark v. The 
Hundred of Blything, 3 Dow]. & Ry}. 489, and 2 Barn. & Cres. 
254. It goes upon the ground, that the hundred are liable at 
all events, and the private contract of insurance, dividing the 
risk, makes no difference in the owner’s right to recover. It 
was likened by Lord Mansfield and Ashhurst, J. in 3 Doug. 
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$1, to the case of abandonment, in marine insurance, where 
the insurer is constantly put in the place of the insured. 

A similar case afterwards came before the court of common 
pleas, in 1838, and was very elaborately argued, and the prin- 
ciple above stated confirmed. Yates v. Whyte, 4 Bing. N. R. 
272, and 5 Scott, 640. It was a case of collision at sea, in 
which the plaintiff claimed damages, sustained by reason of the 
defendant’s vessel having run foul of his vessel, through the 
defendant’s negligence. The plaintiff had recovered of the 
underwriters on his vessel a certain sum for the same loss, and 
the defendant contended that this sum should be deducted ; 
but it was held that this was no answer, and that the sum thus 
paid by the insurers ought not to be deducted. This case was 
also distinguishable from the former in this respect; that, in 
this, the suit was not brought at the instance of the insurers. 
But the court clearly intimated, that the owners, having an 
absolute right, could recover their damages in that suit, and 
that if, under an indemnity against the same loss, he had 
already received payment, the money recovered in this suit 
would be held in trust for the insurers who had thus _ paid. 
It would be in the nature of salvage, received by the assured 
after payment of a total loss. This was distinctly held 
by Lord Hardwicke, in Randal v. Cockran, 1 Ves. sen. 98. 
Where owners of vessels, unjustly captured by the Span- 
iards, had received compensation from the underwriters, and 
afterwards, upon letters of marque and reprisal, granted by 
the government against the Spaniards, the owners received 
compensation, it was decided that the owners held the money, 
so received, in trust for the underwriters, in the nature of sal- 
vage. ‘This was a case in chancery; but where the same 
principle can be carried into effect in the ordinary forms of 
proceeding, in a court of law, the same principle will be ap- 
plied. If the trust consists in an equitable liability to pay 
money, it will be recognized and enforced in a suit at law. 

It is clear that the assured has a right to recover against the 
insurer, although he has a remedy, at the same time, against 
the party by law liable. ‘Thus, in Cullen v. Butler, 5 M. & 
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S. 466, it is stated, by Lord Ellenborough, that it is no objec- 
tion to the plaintiff’s right to recover of the underwriter, that 
he may have a right also to recover against the person by 
whose immediate act the damage was occasioned. ‘This 
being true, and it being also true, that a recovery against the 
underwriter is no bar to a suit by the assured against the 
party primarily liable, it f i.ows, as a necessary consequence, 
that after a payment by the insurer, by compulsion of legal 
process or voluntarily, the assured becomes trustee for the in- 
surer, and by necessary implication makes an equitable assign- 
ment to him of the right so to recover. See opinion of Kent, 
C. J. in Gracie v. New York Ins. Co. 8 Johns. 245. — 

There is a more recent case bearing upon the question of 
the right of underwriters, after payment of a loss, to claim 
salvage, obtained by the assured, the result of which may 
seem opposed to the above cases, because the underwriters 
did not recover back. Brooks v. Mac Donnell, 1 Y. & Coll. 
Exch. Rep. 500. But it will appear, from that case, that the 


doctrine herein above stated was affirmed at the bar and by 


the court; and that the case was decided upon the ground 
that an abandonment had been refused, and a certain sum 
had been paid, by agreement, as a compromise of all claims 
on both sides. 

In regard to the right-of the insurance company to sue in 
the name of the assured, we think the cases fully affirm the 
position, that by accepting payment of the insurers, the as- 
sured do implicitly assign their right of indemnity, from a 
party liable, to the assured. It is in the nature of an equitable 
assignment, which authorizes the assignee to sue in the name 
of the assignor, for his own benefit; and this is a right which 
a court of law will support, and will restrain and prohibit the 
assignor from defeating it by a release. The formal dis- 
charge, therefore, given by the nominal plaintiffs, is not a bar 
to the action. See Payne v. Rogers, 1 Doug. 407. White- 
head v. Hughes, 2 Crompt. & Mees. 318. Phillips v. Clagett, 
11 Mees. & Welsb. 84. Timan v. Leland, 6 Hill, 237. 
Browne on Actions, 105. Judgment for the plaintiffs. 
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Manassau S. Forsusu vs. FRANKLIN LOMBARD. 


A declaration, in an action of trespass guare clausum fregit, described the close as 
bounded northerly by land of S. and others, easterly by the old N. B. Turnpike, 
southerly by the road leading to W., and westerly on W. River. Held, that this 
description sufficiently complied with S¢. 1839, ec. 151, § 3, which requires that 
* the close or place of the alleged trespass shall be designated by name or abut- 
tals, or other proper description.”’ 

‘By a grant of a mill, the land under the mill, and land adjacent thereto, so far as 
necessary to its use, and commonly used with it, and no further, will pass by im- 
plication: So of an exception of a mill from a grant of land. 

A. granted to B., by deed, a tract of land, bounded on all sides by the lands of per- 
sons named, excepting therefrom ‘‘the mills and water privileges’’ then owned 
by A.: At the time of this grant, about an acre of land lay common and un- 
fenced, as a mill yard, and was used for putting timber thereon, and for passing 
and repassing to and from the mills, but part of that acre was afterwards used, by 
the owners of the mills, for a garden, and for the site of buildings not connected 
with the mills. Held, that the land which had been thus used for such buildings 
and for a garden was not within the exception in A.’s deed. 


Trespass for breaking and entering the plaintiff’s close, de- 
scribed in his declaration as ‘lying in the northerly part of 
VOL. XIII. 10 
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Westminster, bounded northerly by land of Franklin Smith 
and others, easterly by the old North Branch Turnpike, 
southerly by the road leading to Westminster, and westerly 
by Whitman River.” The declaration alleged that the de- 
fendant dug up and subverted the plaintiff’s soil, and erected 
thereon three small buildings and a fence, and for a long time, 
viz. from the Ist of March 1839 to the 14th of February 
1845, with force, kept and continued said buildings and fence 
upon said close, against the plaintiff’s will, and passed and 
repassed upon and over said close with cattle, &c. The trial 
was in the court of common pleas, before Merrick, J. 

The defendant, before pleading, moved that the writ might 
be dismissed, on the ground that there was not such a descrip- 
tion of the locus in quo, in the declaration, as is required by 
St. 1839, c. 151. This motion was overruled. The defend- 
ant then pleaded the general issue, and filed a specification 
of defence. 

The plaintiff gave in evidence a mortgage deed, dated. De- 
cember 6th 1828, and duly recorded, from Jonathan Whit- 
man to Samuel Hilton, of a tract of land in Westminster, 
bounded by land of James Puffer and other persons named, 
“together with the buildings on the same; excepting from 
the above tract of land so much thereof as has been set off 
to Rebecca Whitman, as her dower, and also excepting the 
mills and water privileges now owned by me; intending here- 
by to convey all the land and buildings owned by me in the 
northerly part of Westminster aforesaid, excepting the mills 
and water privileges aforesaid.’”? And it was admitted that 
the locus in quo was included within the land described in 
said mortgage deed, unless it was excluded by the last excep- 
tion. 

The plaintiff then gave in evidence a deed dated May 8th 
1830, executed by the administrator of said Jonathan Whit- 
man, conveying to the plaintiff the interest which said Jona- 
than had, at the time of his death, in all the land and build- 
ings mentioned in the aforesaid mortgage deed to Samuel 
Hilton: Also a quitclaim deed, dated June 5th 1830, given 
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by said Hilton to the plaintiff, releasing the premises mort- 
gaged by said Jonathan Whitman to said Hilton, by the 
aforesaid deed of December 6th 1828. 

The defendant then introduced a deed, dated March 14th 
1829, from said Jonathan Whitman to Samuel Mossman, con- 
veying ‘‘one undivided half of the saw mill, northerly of said 
Mossman’s house, and adjoining the grist mill of Aaron 
Cowles, with all the privileges and appurtenances thereunto 
belonging, as to water privilege and land for mill yard,” &c. : 
Also a mortgage deed, dated March 26th 1829, from said 
Whitman to Anna Mossman, conveying the other half of said 
saw mill. And it was admitted that this mortgage had been 
foreclosed by said Anna. ‘The defendant also introduced a 
deed, dated June 6th 1837, from said Anna to Asaph Moss- 
man, releasing to him one half of said saw mill; also a deed, 
dated February 14th 1843, from said Asaph to Samuel Moss- 
man, releasing to him one half of said saw mill; also a deed, 
dated December 6th 1844, from said Samuel to the defend- 
ant and three others, releasing to them ‘a certain saw mill, 
adjoining the chair shop of Franklin Lombard,” (the defend- 
ant,) ‘‘sitnated in the northerly part of said Westminster, 
with all the privileges thereunto belonging, as to water privi- 
leges and land fora mill yard,” &c. ; and also a deed, dated 
February 14th 1829, from said Jonathan Whitman to P. & 
A. Cowell, conveying to them ‘the grist mill and chair shop, 
and all other buildings belonging to the same.” And it was 
admitted that the defendant had the same title to the grist 
mill and chair shop, and to the mill yard adjoining them, 
which P. & A. Cowell had by virtue of the aforesaid deed 
from Jonathan Whitman to them. 

It appeared, on the trial, that the mills aforesaid, the dam 
and pond, together with about one acre of land for a mill 
yard, were within the limits of the boundaries described in 
the aforesaid mortgage deed from Jonathan Whitman to 
Samuel Hilton; that said mill yard was situated southerly 
from said mills, and included all the land between them and 
the road, and had been used as such ever since the mills were 
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built ; and that said mill yard had been open and common, 
for the purpose of putting timber there, drawing the same to 
and fro, and passing and repassing to and from said mills, as 
is usual. 

The plaintiff introduced evidence tending to show that he 
had frequently stuck up boards upon the easterly side, on said 
mill yard, and had passed over and through the yard, as other 
persons did; and that it was common for those who had 
lumber sawed at the mill to stick it up in the yard. 

It was also proved or admitted, that before the defendant 
purchased the mills, to wit, ten or fifteen years before the 
trial, some of those who then owned the mills, converted a 
barn, which adjoined the chair shop, into a dwelling-house, 
dug a well within the limits of the mill yard, and afterwards 
erected a barn and dry shop within the yard. And the plain- 
tiff offered to prove, and produced evidence to prove, that the 
defendant, in 1843 or 1844, rebnilt a fence, and made a yard 
for cattle, within the mill yard, and planted vines therein, 
and raised garden vegetables in said back yard; also, that the 
defendant, in 1843, erected a privy, in connexion with said 
dwelling-house, within the limits of the mill yard; and that 
he, for the several Jast years since be purchased the mills, and 
up to the commencement of this action, had occupied said 
dwelling-house, and used the mill yard in going to and from 
said dwelling-house, barn, &c. and had yarded a cow ones 
all within the limits of the mill yard. 

The judge ruled, that.if the jury should find the facts to 
be such as the evidence introduced by the plaintiff tended to 
prove, then the plaintiff had sufficient title and possession of 
the locus in quo to maintain trespass; and that some of the 
defendant’s acts, if the evidence was believed, constituted a 
trespass, for which this action might be maintained. The 
defendant thereupon submitted to a verdict for the plaintiff 
and alleged exceptions to the several rulings of the judge. 

This case was argued at September term 1846. 

G. Parker §& Gale, for the plaintiff. 

N. Wood §& G. H. Whitney, for the defendant. 
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Wipe, J. Previously to the trial of this case, and before 
pleading, the defendant moved to dismiss the writ, on the 
ground that the locus 7m quo was not described with sufficient 
certainty, in compliance with St. 1839, c. 151, $ 3, which 
provides, that ‘in actions of trespass guare clausum fregit, the 
close or place of the alleged trespass shall be designated, in 
the writ and declaration, by name or abuttals, or other proper 
description.” This objection was overruled, and we think 
rightly. ‘The close, in which the trespasses were alleged to 
have been committed, was described in the declaration as 
abutting on two sides by highways, on another side by a 
river, and on the remaining side by another lot of land. 
This description, in an action of trespass, is sufficiently cer- 
tain, although, for obvious reasons, in a writ of entry brought 
for the purpose of settling a disputed line, the demanded 
premises must be described by reference to knownand visible 
monuments, and not by a general reference to the line of dis- 
pute. But the reasons, on which this rule of pleading is 
founded, do not apply to an action of trespass, by which the 
title to the locus cannot be definitely settled, and in which 
damages only can be recovered. 

The general question on the merits is, whether the evi- 
dence reported, if believed by the jury, would have author- 
ized them to find that the plaintiff had such a title and pos- 
session of the locus as would be sufficient to maintain this 
- action. 

The plaintiff’s title is derived from Jonathan Whitman, 
from whom the defendant also claims title; and the question 
of title depends on the construction of the exception in the 
deed from the said Whitman to Samuel Hilton, who conveyed 
his title to the plaintiff. It is admitted that the deeds from 
Whitman to Hilton, and from Hilton to the plaintiff, include 
the lJocus, unless it is excluded by the exception. By the 
deed from Whitman to Hilton the mills and water privileges, 
which are now owned by the defendant, were excepted, and 
did not pass by the grant; and the question is, whether the 
nill yard also was included in the exception. 

10 * 
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We think the rule of construction is well established, that, 
by the grant of a mill, the land under the mill and adjacent 
thereto, so far as necessary to its use, and commonly used 
with it, will pass by implication. Blake v. Clark, 6 Greenl. 
A436. And the same rule of construction applies to an excep- 
tion ina grant. But to justify such an implication, it should 
be made to appear that the land adjacent was necessary for 
the use of the mill ; and this was not proved at the trial. On 
the contrary, it was proved and admitted that the land, claimed 
by the defendant as a mill yard, has been used for purposes 
disconnected with the mills. A dwelling-house and barn 
have been erected thereon, and part thereof has been used as 
a barn yard, and for raising garden vegetables. And this 
action is brought for erecting three other small buildings 
within the limits of the mill yard, so called, and continuing 
the same from the year 1839 to the day of the date of the 
writ. These facts are conclusive against the defendant’s 
claim that the parts of the land thus used and occupied were 
necessary for the use of the mills. They cannot, therefore, 
pass as incident to a grant of the mills, or as parcel thereof. 
The land claimed was not fenced, nor was the mill yard 
designated by any known bounds. Nothing more, therefore, 
can be included within the exception in the deed from Whit- 
man to Hilton, than was necessary for the use of the mills. 

We therefore consider the plaintiff’s title to the locus in quo 
as valid, and that he had such a possession as would enable 
him to maintain trespass. The plaintiff and defendant had a 
mixed possession, as appears by the evidence, so that the de- 
fendant has acquired no title by disseizin. 

Exceptions overritled. 


| 
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CoMMONWEALTH vs. Wiuutam KIna. 


An indictment, which alleges that the defendant placed and continued a large quan- 
tity of stones on a part of a highway, and thereby narrowed and obstructed 
it, is not within § 61 of c. 24 of the Rev. Sts., which provides for the removal 
of a fence erected on a highway, and cannot be maintained on that section, 
although the proof be that the stones mentioned in the indictment were a wall, 
made by the defendant, within the limits of the highway. 

It is an indictable offence at common law to place and continue, within the estab- 
lished limits of a highway, a wall, or stones, or any thing which obstructs the full 
enjoyment, by the public, of an easement coéxtensive with those limits, although 
such wall, stones, or other thing, be not placed and continued within that part 
of the highway which can be safely used for travel. 

The common law, as to nuisances in a highway, is not repealed nor altered by the 
Rey. Sts. c. 24, § 61. 


Tue indictment, in this case, alleged that there was a 
common and public highway in the town of Sutton, called 
the Old Central Turnpike, and that the defendant, on the Ist 
of August 1846, “did unlawfully and injuriously put, place, 
lay and continue a large quantity of stones, in and upon a part 
of said highway, to wit, upon a space thereof ten rods long 
and one rod wide, and the said stones, so placed as aforesaid, 
he the said Wm. King, from said first day of August, until 
the finding of this bill, unlawfully and injuriously did keep, 
continue and maintain, in and upon said highway, whereby 
the same has been, during all the time aforesaid, and still is, 
greatly narrowed, obstructed and stopped up,” &c. “against 
the peace,” &c. “and contrary to the form of the statute in 
such case made and provided.” 

It was admitted, at the trial in the court of common pleas, 
before Merrick, J. that the Central Turnpike Corporation, 
established by St. 1824, c. 18, was duly organized, and laid 
out its road four rods wide, and made it of lawful width for 
travel ; that in the year 1837, said corporation surrendered its 
corporate rights, and that the county commissioners laid out 
the same road, and of the same width, as a common highway, 
conformably to the provisions of the Rev. Sts. c. 39. 

It was also admitted by the defendant, that he, in October 
1846, erected about six rods of stone wall, a little less thar a 
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rod within the lines of said highway, and between the 
travelled way and his land, for the purpose of enclosing that. 
part of the highway, around which said wall extended, with 
his land, and as a part of it. 

The defendant then offered to introduce evidence tending 
to prove that the part of said highway, where said wall was 
erected, and the space between said wall and the exterior line 
of that side of said highway, had never been wrought nor 
prepared for travel, either by said turnpike corporation or by 
any persons; that the same had never been used for travel, 
and could not be travelled over, by reason of the ledges, 
rocks and stones, in the place where said wall was erected, 
and in said space; that there was, after the said wall was 
erected, as ample and convenient room for all travel on said 
highway, as there was before; and that said wall did not, in 
any degree, obstruct or hinder the travel on said highway, - 
But the court ruled, that such evidence, if admitted, would 
not constitute a good defence to the indictment, and refused 
to admit it. The jury found the defendant guilty, and he 
filed exceptions to the ruling of the court. 

Newton, for the defendant. The case of Howard v. North 
Bridgewater, 16 Pick. 189, shows that the town of Sutton 
could neither be lable to an indictment for the alleged ob- 
struction in this highway, nor to an action by a traveller who 
should receive an injury by reason of it. It would seem to 
follow, that the defendant is not liable to indictment. But if 
he be liable, this indictment is not rightly framed. The Rev. 
Sts. c. 24, § 61, provide, that where buildings or fences have 
been erected on any highway, ‘‘ the same may, upon the pre- 
sentment of a grand jury, be removed as a nuisance.” The 
indictment should have been on this statute provision. The 
fence might then have been removed; not the ‘‘ stones,” as 
the fence is called in the indictment. See Com. Dig. Chimin, 
C. 7. The offence proved in this case is not an offence at 
common law. Nothing short of an allegation and proof that 
a Luilding or a fence is on a highway, or that the travel thereon 
is obstructed, will support an indictment. In this. case, the 
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travel was not obstructed; and if any indictable offence is 
shown, it is not the offence charged. See Commonwealth v. 
Wilkinson, 16:Pick. 175. Commonwealth v. Chapin, 5 Pick. 
199. Commonwealth v. Howes, 15 Pick. 231. | 

‘The Rev. Sts. c. 24, $$ 61, 63, may be considered as de- 
claring, either that the obstruction of a highway was not an 
offence by our common law, or that, if it was, it shall be 
punished only under those statutes. 

Wilkinson, (District Attorney,) for the Commonwealth. 
English highways exist by usage, and only the travelled part 
is a highway. But in this Commonwealth, highways are, by 
statute, of a certain established width, and the narrowing of 
them is an indictable offence. This case is not distinguish- 
able from that of Commonwealth v. Wilkinson, 16 Pick. 175. 

The Rev. Sts. c. 24, $$ 61, 63, suppose that an indictment 
will lie for obstructing or narrowing a road, by placing ob- 
structions on that part of it which is not travelled. 

This indictment is good at the common law, (which is not 
repealed,) and the allegation, that the defendant’s acts are 
contrary to the statute does not vitiate it, even if it be not 
within the statute. Commonwealth v. Hoxey, 16 Mass. 385. 
But the facts of the case show that the defendant is punish- 
able under the statute. : 

Dewey, J.. This indictment is so framed that it may be 
sustained, if the facts charged would authorize a conviction 
either under the statutes of the Commonwealth, or by force 
of the common law. 

1. Do the facts stated in the indictment bring the case 
within the provisions of the Rev. Sts. c. 24, $ 61? that being 
the only statute that is supposed to be applicable to the case. 
The cases embraced within this statute enactment are cases 
of nuisances, by reason of fences or buildings placed within 
the limits of the road or highway. Whether the evidence, 
that was offered in the present case, would have supported a 
count charging the offence as that of erecting a fence within 
the limits of a highway, it is unnecessary to consider; as no 
such offence is set forth in the present indictment. Such 
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being the state of the case, if the evidence would have sup- 
ported a charge of a nuisance in erecting a fence upon a high- 
way, nevertheless the indictment could not be sustained for 
the statute offence. 

2. The next inquiry is, whether the facts alleged constitute 
an offence at common law. Upon this point we have no 
doubt. By the location of a public highway, with certain 
defied exterior limits, the public acquire an easement coéx- 
tensive with the limits of such highway. Whoever obstructs 
the full enjoyment of that easement, by making deposits, 
within such limits of the located highway, of timber, stones 
or other things, to remain there and occupy a portion of such 
public highway, is guilty of a nuisance at common law. 

It was contended by the counsel for the defendant, that the 
rights of the public are confined exclusively to the made or 
travelled road, or to that part which might be safely and 
properly used for travelling; and that a deposit of timber, 
stones or other articles, upon a part of the located highway, 
which, from its want of adaptation to use for travel, could not 
be thus enjoyed, —as a portion of the way on which there was 
a high bank, or a deep ravine, — would not subject the party 
to an indictment for a nuisance upon the highway. This 
principle is supposed to be sanctioned by the decisions of this 
court in reference to the rights of travellers, holding that such 
travellers are to use the travelled or made road, and that if 
such road is of suitable width, and kept in proper repair, the 
town may have fully discharged its duty, although it has not 
made and kept in repair a road of the entire width of the lo- 
cated highway. But there is a manifest distinction between 
the two cases. In the case supposed, the traveller has all 
the benefits of a public way secured to him. He only requires 
a road of proper width, and kept in good repair. But the 
town, on the other hand, to enable itself to discharge its obli- 
gation to the public, requires the full and entire use of the 
whole located highway. The space between the made road 
and the exterior limits of the located highway may be re- 
quired for various purposes; as for making and keeping in 
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repair the travelled path; for making sluices and water- 
courses; for furnishing earth to raise the road. And, not 
unfrequently, from the location of the road and from its expo- 
sure to be obstructed by snow, the entire width of the located 
road is required to be kept open, to guard against accumula- 
tions of snow that might otherwise wholly obstruct tle public 
travel at such seasons. For these and other uses, in aid of 
what is the leading object, the keeping in good repair of the 
made or travelled road, the general easement in the public, 
acquired by the location of a highway, is co€xtensive with 
the exterior limits of the located highway; and the question 
of nuisance or no nuisance does not depend upon the fact, 
whether that part of the highway, which is alleged to have 
been unlawfully entered upon and obstructed by the defend- 
ant, was a portion of the highway capable of being used by 
the traveller. Whether it be so or not, an entry upon the lo- 
-cated highway, and occupation of any portion of it by deposits 
of lumber, stones, &c. would be a nuisance, and subject the 
party to an indictment therefor. 

We do not perceive any new principle to be settled in the 
decision of this case. It is only the frequently occurring case 
of an indictment for a nuisance upon a highway. Such in- 
dictment, charging acts of similar character to the present, 
have always been sustained as good at common law. And 
when an offence, punishable at common law only, is alleged to 
be contrary to a statute, this allegation may be rejected as 
surplusage. 1 Chit. Crim. Law, 289. 16 Mass. 385. 

It was suggested in the argument, that as the legislature 
has undertaken to legislate upon the subject of nuisances 
upon the highways, the inference must be, that, by the enact- 
ment of the Rev. Sts. c. 24, $ 61, it was virtually declared, 
either that no such offence existed at common law, or if such 
was not the effect, still, having enacted a statute applicable to 
the subject, the offence was no longer punishable at common 
law. The first position we think unsound; and as to the 
other, we consider the provisions of the statute to be merely 
zumulative, leaving the common law in full force as to cases 
like the present. 
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The court are of opinion that this offence is properly pun- 
ishable as an offence at common law, and that the ruling of 
the court of common pleas, upon the trial, was correct. 

Exceptions overruled. 


CoMMONWEALTH vs. Benyamin W. Axssotr & another. 


A person called as a juror, on the trial of an indictment, who, upon examination on 
oath, according to the provision of the Rev. Sts. c. 95, § 27, answers that he has 
formed and expressed an opinion that the statute, on which the defendant is 
indicted, is in force, and was constitutionally enacted, is not thereby shown not to 
stand indifferent in the cause: And after he has made such answer, the court will 
not allow him to be asked whether he can give due weight to, and be fairly influ 
enced by, the arguments of the defendant’s counsel against the opinion so formed 
and expressed. 


Tue defendants were indicted, in several counts, for selling 
spiritous liquor, contrary to the provisions of the Rev. Sts. 
c. 47, $$ 1,2,3. When they were set to the bar to be tried, 
in the court of common pleas, before Merrick, J. their coun- 
sel requested the court to. put the following questions to the 
first juror who was called: ‘‘Have you formed or expressed 
any opinion, or are you sensible of any bias or prejudice upon 
the questions of Jaw involved in this indictment, or the law 
on which it is founded, or upon the questions whether so 
much of the 47th chapter of the revised statutes, as was re- 
pealed by St. 1838, c. 157, and $$ 1, 2, 3 of ‘said 47th chap- 
ter, are valid and in force, and the enactments, contained in 
said sections, constitutional, or not?” ‘These questions were 
propounded, by the court, to the juror, who answered, that he 
had formed and expressed the opinion that the said first three 
sections of the said chapter were valid and in force ; that so 
much of the said chapter as was repealed by St. 1838, c. 157, 
was revived by the enactment of S¢. 1840, c. 1; and that the 
provisions of said first three sections of the said chapter 47 
of the revised statutes were constitutionally enacted. ‘The 
defendants’ counsel thereupon objected, that said juror was 
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disqualified to act as a juror, as he had formed and expressed 
an opinion upon one of the essential elements of the issue to 
be tried upon'said indictment. But the court, being of opinion 
that it did not appear, from the juror’s answers, that he did not 
stand indifferent, overruled the objection, and ordered him to 
be sworn. ‘The defendants’ counsel then requested the court 
to ask the said juror, “‘ whether, having formed an opinion, 
and having a bias on his mind, that the first three sections of 
c. 47 of the Rev. Sts. are in force, and that so much of the 
said chapter as was repealed by St. 1838, c. 157, was revived 
by St. 1840, c. 1, and that the provisions of said three sections 
were constitutionally enacted, he could hear, appreciate, and 
give due weight to, and be fairly influenced by, the arguments 
of the defendants’ counsel, that said three sections are not in 
force, and were not revived by S¢. 1840, c. 1, and that the 
provisions therein were not constitutional.” But the court 
declined to permit the question to be put; and the juror was 
then sworn. A jury was empannelled, and a verdict was 
found against the defendants, who alleged exceptions to the 
rulings and decisions of the court. 

Bridges, for the defendants. 

Wilkinson, (District Attorney, ) for the Commonwealth. 

Suaw, C.J. The question presented by the present case 
is, whether a juror can be held to be under such bias or preju- 
dice as to be disqualified from serving as juror, by reason of 
_ his answering that he had formed and expressed an opinion 
that certain provisions in the revised statutes, though once re- 
pealed, had been revived, and were in force as laws, and were 
not unconstitutional. 

The first remark applicable to the case is, that if, as the 
argument assumes, jurors were fully charged with the duty, 
and invested with the authority, of deciding questions of law 
finally, according to their own judgment, it would be very 
strange if a juror should be held disqualified in consequence 
of entertaining opinions on abstract questions of law, which 
have repeatedly been declared correct by this court, and by 
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various judges of the court of common pleas, as we know 
judicially, from authentic documents. 

Again ; if jurors are to decide on questions of law, the ar- 
gument in support of these exceptions goes on the assumption 
that they are bound to form their opinions anew in each par- 
ticular case, upon the arguments of counsel in that case, aided 
perhaps by the court; and that study, reflection, and previous 
discussion, upon which they may have acquired an exact 
knowledge of the law, would render them unfit persons to 
declare and apply it to the particular case. If this were an 
objection to a juror, standing in the place and acting in the 
capacity of a judge, in matters of law, it must be an equally 
valid objection to a judge; and it would follow, as a legiti 
mate consequence, that the devoted study, long practice, ex- 
tensive and varied experience at the bar and on the bench, 
which may have enabled a judge to form clear, matured and 
settled opinions upon great questions of constitutional and 
municipal law, and which, by his readiness for the application 
of them to practice, have been hitherto supposed to be among 
the high qualifications of a judge, would render him partial 
and unfit for the performance of judicial functions. If this 
were true in criminal cases, it is not perceived why it should 
not be true in civil cases. It is sufficient barely to state the 
absurd consequences to which such a proposition would lead, 
in order to show that it is wholly untenable. 

Without stopping to inquire how far any questions, of the 
kind which were put to the juror, are admissible, nothing ap- 
pears in the answers of the juror to show that he did not 
stand indifferent, or that he was disqualified for serving as a 
juror. 

The argument, urged upon the court of common pleas, to 


reject the juror, was, that it appeared by his answers that he 


had formed an opinion upon one or more of the essential ele- 
ments of the issue to be tried. But this, we think, isa fallacy. 
These elements are not essential to the just decision of any 
question which the jury are called upon to decide, or in re- 
gard to which, the formation of an opinion, upon an abstract 


| 
| 
| 
; 
. 


OCTOBER TERM 1847. 123 


Commonwealth v. Abbott & another. 


question of law, would render them other than indifferent, 
within the meaning of the law. Pettis v. Warren, Kirby, 
427. Whether any provision of a statute is in force, its true 
construction, and the constitutional power of the legislature 
to make it, are pure abstract questions of law, upon which it 
is the privilege and the duty of the juror to be governed defin- 
itively by the instructions of the judge before whom the 
indictment is tried. If they coincide with his own opinions, 
of course he is not disqualified ; and if they differ from his, it 
is his duty to yield his own and follow those of the judge; 
and having taken upon himself the duty of a juror, and taken 
an oath faithfully to perform it, the law presumes that he will 
do it. Whether, if the juror should express a determination 
not to follow the instructions of the court, in matters of law, 
if they should differ from his own opinion, this would show 
him partial and disqualified, like a declaration made before- 
hand that he would not be governed by evidence, in matters 
of fact, if it should tend to a result contrary to his own pre- 
conceived views, is a grave question, which may better remain 
until it is judicially raised. 

The obvious purpose of the statute (Rev. Sts. c. 95, $ 27) 
is, to ascertain whether the juror has formed any opinion upon 
the merits, so that he cannot act and decide impartially upon 
the trial of the particular cause, so far as, by the law, it de- 
pends on the exercise of his judgment. But upon questions 
of pure law, that part of the issue is not open to the exercise 
of the judgment of jurors, any further than this, namely, to 
exercise their best judgment in understanding the principles 
of law applicable to the case, as stated, qualified, and ex- 
pressed by the court, and in applying them to the facts which 
are fully open to the exercise of their best judgment. And 
their duty is done by giving such a verdict as, upon the law 
thus stated, and the facts to be found by them, on the evi- 
dence applied by them according to the law, the law requires. 
Commonwealth v. Porter, 10 Met. 263. 

If it be asked, where then is the propriety of arguing ques- 
tions of law to the jury, the just answer is, that, correctly 
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speaking, questions of law, as such, are not argued to the 
jury. The mode of conducting a trial before the court and 
jury arises from necessity and convenience, from the obvious 
practical difficulty of adopting any other mode. The whole 
trial, embracing law and fact, and resulting in a general ver- 
dict, is necessarily conducted before the court and jury con- 
jointly; and the law must be stated and explained by the 
counsel, first, for the consideration and decision of the court, 
and secondly, to enable the jury to apply the law to the facts 
they may find, which they must do, in order to return a gen- 
eral verdict. But this course of counsel, in arguing questions 
of law before the court and jury at once, under the general 
direction of the court, no more implies that the jury may 
rightfully pass their judgment upon the questions of law, con- 
trary to the instructions of the court, than it does that the 
court may rightfully pass a definitive judgment upon the 
questions of fact, upon the weight of evidence and the 
credit due to witnesses, against the judgment:and conviction 
of the jury, which they clearly cannot. 

Another question on these exceptions is, whether the court 
were bound to put a question to the juror, to this effect; viz. 
having formed an opinion upon the ‘existence and constitu- 
tionality of certain sections of the law, whether he could 
hear, appreciate, and give due weight to, and be fairly influ- 
enced by, the arguments of the defendants’ counsel, to con- 
vince him that such sections are not in force, or, if they are 
in force, that they are not constitutional. For the reasons 
already given, we think the question was wholly immaterial, 
and one which the counsel had no right to put toa juror: and 
that the answer, whichever way it might be given, wou.d not 
affect the question of his standing indifferent ; and therefore 
that the court rightly declined to propound it. 

Exceptions overruled. 
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Heavey Baker vs. Lovett Baker, Jr. 


In an action of trespass for taking and carrying away goods, the omission to state 
the value of the goods, in the declaration, is matter of form only, and is cured by 
pleading in chief as well as by verdict, and is not a ground of exception to the 
admission of evidence to prove the value. 


Trespass for taking and carrying away goods. At the 
trial in the court of common pleas, before Washburn, J. the 
plaintiff offered evidence of the value of the goods. alleged, 
in the declaration, to have been taken by the defendant. 'T'o 
the admission of this evidence the defendant objected, be- 
cause there was no averment in the declaration that the goods 
were of any value. But the judge admitted the evidence, 
and instructed the jury that they should assess damages to the 
value of the goods, as proved by the evidence. The jury re- 
turned a verdict for the plaintiff for $16-21; and the defend- 
ant alleged exceptions. | 

G. Parker, for the defendant. In trespass de bonis aspor- 
tatis, the declaration must aver some value of the goods. 
1 Chit. Pl. (6th Amer. ed.) 410. Gould Pl. 187. Anon. 
2 Show. 147. Bac. Ab. Trespass, I. 2, cites Usher v. Bushell, 
1 Sid. 39, and Strode v. Hunt, 2 Lev. 230. If no value is 
averred, none can be proved; for the probata must be con- 
formable to the allegata. Hope v. Commonwealth, 9 Met. 
134. If the evidence was admissible, the verdict has doubt- 
less cured the defect. 

#. Clarke, for the plaintiff. The omission to allege the 
value of the goods, in the declaration, is matter of form only, 
and is cured by the verdict. Usher v. Bushell, 1 Sid. 39. 
Hawkins v. Johnson, 3 Blackf. 46. 2 Johns. 421, note. In 
Steph. Pl. (1st ed.) 318, it is said that, with respect to value, 
it is not necessary that the proof should correspond with the 
averment ; and in Gould Pl. 187, it is said, that as the plain- 
tiff is not obliged to state the true value, the rule requiring it 
to be stated at all is of no great practical use. 


The omission is matter of special demurrer only ; and since 
Sd 
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such demurrer is abolished by St. 1836, c. 273, § 3, matters of 
mere form cannot be permitted to defeat a plaintiff’s action. 
See Slack v. Lyon, 9 Pick. 64. 

Suaw, C. J. In trespass de bonis asportatis, an averment 
of the value of the articles carried away is not a material 
averment. ‘The omission of it is a defect of form, which can 
be taken advantage of by special demurrer only. The defect 
is cured by pleading in chief and by the verdict. Com. Dig. 
Pleader, 3 M. 1, 8. Newcomb v. Ramer, 2 Johns. 421, note. 
Usher v. Bushell, 1 Sid. 39. | 

The case of Hope v. Commonwealth, 9 Met. 134, which 


was an indictment for larceny, where the value is material 


both to the jurisdiction and the judgment, bears no analogy 
to the present case. Proceedings in criminal cases are gov- 
erned by different rules. 
The defect of form in the declaration afforded no ground 
of exception to the admission of the evidence. 
Haceptions overruled. 


Cuartes Buiarr & another, Appellants. 


By the Rev. Sts. c. 65, §§ 11, 14, the sale, by an administrator, of real estate mort- 
gaged to his intestate, and of the debt secured by the mortgage, is required to be 
by license of the probate court, obtained in the manner required, by Rev. Sts. 
c. 71, although neither the intestate nor the administrator has taken possession 
of the estate. 


Suaw, C. J. This was a petition to the judge of probate, 
by the administrators of the estate of Cyrus Stockwell, for 
leave to sell a note and mortgage of real estate, payable to their 
intestate, and not yet due; no possession having been taken 
of the mortgaged estate, by the intestate or by the petitioners. 
The petition states that the note and mortgage were given to 
the intestate on the Ist of October 1844; that the note was 
for the sum of $3550, payable in six years from date, with 
interest semiannually; that the condition of the mortgage 
wast that the mortgagor should pay said note, and the interest 
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thereon, according to its tenor; should keep the mortgaged 
premises insured and in repair; and pay the interest on prior 
mortgages thereon, amounting to about $12,000; that the 
estate of said Stockwell, their intestate, had been duly repre- 
sented by them to be insolvent; that commissioners of insol- 
vency had been duly appointed; that the available assets in 
the petitioners’ hands amount to about $2000, and the debts 
against the estate to about $5000; that the charges of admin- 
istration will probably amount to $500; and that said estate 
would be prejudiced by waiting for the payment of said note 
and mortgage, at the maturity of the note in October 1850. 

The judge of probate declined to grant the prayer of the 
petition, on the ground that it was not necessary to grant it 
in order to enable the administrators to sell and assign the said 
note and mortgage. And he passed a decree dismissing the 
' petition. From that decree they have appealed to this court. 

On referring to the Rev. Sts. c. 65, $$ 11, 14, we are of 
opinion that the court of probate has authority to grant a 
license in such cases, and that the petition presents a fit case 
for the exercise of it. Section 11 declares, that ‘“ when any 
mortgagee of real estate, or any assignee of such mortgagee, 
shall die, without having foreclosed the right of redemption, 
the mortgaged premises, and the debt secured thereby, shall 
be considered as personal assets in the hands of his executor 
or administrator, and shall be administered and accounted for 
_as such,” and directs the mode in which they shall take pos- 
session. Section 14 provides, that ‘any real estate, so held 
by an executor or adininistrator in mortgage, may be sold, 
(subject to the right of redemption, if not foreclosed,) for the 
payment of debts or legacies, and the charges of administra- 
tion;” ‘‘such sale to be made by the executor or administra- 
tor, upon obtaining a license therefor, in the manner provided 
in the seventy first chapter,’ which gives power to the court 
of probate. We are of opinion that the present case is within 
the provisions of these sections. 

It may be probable that the legislature, by the terms of 
§ 14, “real estate so held by an executor or administrator,” 
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had more immediate reference to mortgaged estate on which 
the executor or administrator had entered im pais, or by a 
judgment. But the terms are broad enough to cover all 
estate mortgaged to the testator. The right to enter, and the 
right to maintain a real action, given by § 11, imply that the 
executor or administrator has a qualified seizin, and holds the 
estate. And the reason of the provision for a license to sell 
applies as strongly to estate of which the administrator has 
not obtained possession, as to that on which he has entered. 

The decree of the judge of probate is reversed. And it 
appearing to us that a license is necessary, by law, to enable 
the administrator to sell the said mortgaged estate, and the 
note secured thereby, the case is to be remanded to the pro- 
bate court, for further proceedings on said petition. 

J. C. B. Davis, for the petitioners. 


SamueEL Hovueutron vs. Dante Mann. 


M. made a note payable to his own order, and at the same time indorsed it in blank, 
and delivered it to G. for G.’s own use: M.’s signature to the note, and his 
indorsement and delivery thereof to G., were in the presence of an attesting 
witness: G. afterwards transferred the note to H. by delivery, under the blank 
indorsement: More than six years after the note was payable, H. brought an 
action thereon against M. Held, that the action was barred by the statute of 
limitations, not being within the Rev. Sts. c. 120, § 4, which except from the 
statute bar “ any action brought upon a promissory note which is signed in the 
presence of an attesting witness, provided the action be brought by the original 
payee, or by his executor or administrator.” 


Assumpsit on the money counts, to recover the contents 
of this note: ‘ Boston, January 11th 1836. For value re- 
ceived, we jointly and severally promise to pay to the order 
of Daniel Mann six thousand three hundred and eighty dol- 
lars and twenty five cents in one year from the 22d day of 
August next, with interest annually from the 22d of August 
last. Daniel Mann, Principal. 

Attest : Samuel Kendall, Surety. 

J. Willard to D. Mann. 

T’.. Peckham, jr. to D. M. and S. K.” 


- 
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The case was submitted to the court, on the following 
agreed statement: ‘Said note is indorsed by the said Daniel 
Mann, by his writing his name across the back thereof, which 
is attested as follows, viz. ‘ Witness, J. Willard.’ The plain- 
tiff is the holder of said note, and the writ is dated May 12th 
1846. The defendant relies upon the statute of limitations. 

“Said J. Willard, the attesting witness, saw the defendant 
sign said note and write his name upon the back thereof; and 
said witness, at the same time, attested both said signatures 
in the defendant’s presence. The defendant can prove, by 
said witness, if it be competent evidence and legally admis- 
sible, that said note was not originally indorsed to the plain- 
tiff, but to one Rufus K. Goodnow, by whom it was passed to 
the plaintiff; but the plaintiff contends that such parol testi- 
mony is not legally admissible. 

‘Tf the plaintiff is entitled to recover, upon the foregoing 
statement of facts, the defendant is to be defaulted; other- 
Wise, a nonsuit is to be entered.” | 

N. Wood, for the plaintiff. The note was not a contract 
‘till it was indorsed. Pitcher v. Barrows, 17 Pick. 361. 
Hazlehurst v. Pope, 2 Stew. & Port. 259. The original par- 
ties to the note, therefore, are the indorser and the indorsee. 
Litilev. Rogers, 1 Met. 108. Kinsman v. Wright, 4 Met. 219. 

The last indorsee may strike out the previous ones, and 
make the note payable to himself. Lovell v. E'vertson, 11 
Johns. 52. T'hompson v. Robertson, 4 Johns. 27. So the 
holder may fill up a blank indorsement, by making the note 
‘payable to himself. ‘The indorser, who signs his name in 
blank, may give parol authority to any one to fill up the blank, 
and make whom he pleases the payee. See Warring v. Wil- 
liams, 8 Pick. 322. 

Parol evidence is clearly inadmissible for the purpose of 
showing the legal result of a contract. 

There are suggestions of the court, in Kinsman v. Wright, 
before cited, which go far beyond the decision there made. 
The decision was made on the ground that the indorsement 
was not attested. 
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FE. Fuller, for the defendant, relied on the case of Kins- 
man v. Wright, 4 Met. 219. | 

Suaw, C. J. The facts, as they stand in the agreed state- 
ment, leave it doubtful whether the blank indorsement was 
originally filled up. But it was agreed, at the argument, that, 
at the tine of the original transaction, (if the fact is open to 
proof, ) the signing of the note and the indorsement were both 
attested by the witness at the same time; that the note was 
delivered, in the presence of the witness, to Goodnow, for 
his own use; and that it was afterwards by him transferred, 
still under the blank indorsement, to the present plaintiff. 

In answer to a defence on the statute of limitations, the 
only question is, whether this case comes within the excep- 
tion of the Rev. Sts. c. 120, $ 4. This section excepts from 
the statute an ‘‘action upon a promissory note, which is signed 
in the presence of an attesting witness, provided the action be 
brought by the original payee, or by his executor or adminis- 
trator.” 

The first consideration is, that upon the face of the note 
the plaintiff is not the original payee. On the contrary, the 
defendant was the payee, and the plaintiff the indorsee. The 
policy of the statute, in limiting the exception to actions 
brought by the original payee, probably was, that the original 
consideration of the note, and the circumstances under which 
it was given, would be open to inquiry, and the attesting wit- 
ness would, in general, be a witness to prove them. But in 
an action on a promissory note, payable on time, brought by 
an indorsee, all these inquiries, admissible only between the 
original parties, would be precluded. In Kinsman v. Wright, 
A Met. 219, the suit was on a note payable by the promisor 


to his own order. In such a note, there is no contract, until © 


it is indorsed; and the first person to whom it is negotiated is 
the original party with whom the contract is made. If, on 
such a contract, any one can be considered the payee, it is the 
person to whom it is first made payable by contract. But in 
Kinsman v. Wright it was held that the action would not 
lie, because the indorsement was not attested:: ‘And the 
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present case is quite as strong ; for although the name of the 
defendant does appear on the note, it is not as promisor, but 
as payee. See Russell v. Swan, 16 Mass. 314. 

According to usage and the custom of merchants, a blank 
indorsement by the payee would authorize the holder to write 
over the indorsement words making it payable to himself or 
any other person; and such indorsement must be filled up 
before it can be read in evidence as proof. ‘The indorsement, 
thus filled up, would transfer the payee’s interest in the note 
to the indorsee, and render the indorser conditionally liable 
as indorser, but nothing more. ‘The attestation of the in- 
dorsement does not add to the force and effect of the indorser’s 
contract, but only authenticates the execution of the in- 
dorsement. 

If the plaintiff would go further, and rebut the presumption 
arising from the note itself, and claim that he had an author- 
ity to insert words over the defendant’s indorsement, which 
would, in effect, make a new note, payable to the plaintiff as 
original payee, — which he must do, in order to bring his case 
within the exception, — he must prove such an express author- 
ity ; none being implied. ‘T'o do this, he must rely upon the 
attesting witness; and it is conceded that, instead of this, he 
would testify that the note was indorsed in blank, and de- 
livered to Goodnow, as indorsee, for his own use. We think 
the action is barred by the statute of limitations, and is not 
within the exception. Plaintiff nonsuit. 


LeanpeR Lackey vs. STEPHEN M. Howsroox & another. 


On the trial of an action of trover against H. & E., the jury disagreed as to H., but 
found a verdict in favor of E., on which judgment was rendered. Held, ona 
second trial of H., that E. was a competent witness for him. 


Trover for certain tools and implements of trade, which 
were alleged to be by law exempted from attachment, but 
which were attached by Edwin Eaton, a deputy sheriff, one 


132 WORCESTER. 
Holbrook v. Lackey. 


of the defendants, on a writ against the plaintiff, in favor of 
Stephen M. Holbrook, the other defendant. 

At the new trial granted by this court, (11 Met. 458,) and 
had in the court of common pleas, December term 1846, the 
jury found a verdict declaring the defendant Eaton not guilty, 
but did not agree as to Holbrook. Judgment was rendered 
for Eaton, on said verdict. | 

At March term of the same court, in 1847, another trial 
was had before Washburn, J. when said Eaton was offered as 
a witness for Holbrook. ‘The plaintiff objected to the com- 
petency of the witness, because he was a party to the record 
in the case. But the judge overruled the objection, and the 
witness was sworn and testified; and a verdict was returned 
for Holbrook. ‘The plaintiff alleged exceptions to the admis- 
sion of the witness. 

No argument was had in this case. 

Suaw, C.J. In tort, where defendants are liable jointly 
and severally, when one is acquitted, and especially if judg- 
ment has been entered on the verdict of acquittal, he may be 
examined as a witness for the other defendant, if he is not 


otherwise incompetent. He is no longer a party to the issue. 


1 Greenl. on Ev. § 357. ‘Tait on Ev. 369. 
Exceptions overruled. 


SterpHen M. Howsroox vs. LeEanperR Lackey. 


In a suit by a surviving partner, to recover a debt due to the firm, the defendant 
may set off a debt due to him from the surviving partner alone. 


Assumpsit, by the surviving partner of the firm of Holbrook 
-& Houghton, on a note for $349-50, given by the defendant 
to said firm, dated March 4th 1844, payable in four months. 
The defendant filed an account, in set-off, of one hundred 
and fifty dollars, “cash paid to Stephen M. Holbrook,” (the 
plaintiff,) in February 1845, and offered evidence, at the tria: 
in the court of common pleas, before Washburn, J. to show 
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that he lent that sum to the plaintiff. But the judge ruled, 
that money lent by the defendant to the plaintiff could not 
be set off against a claim in favor of Holbrook & Houghton, 
though sued by Holbrook alone, as surviving partner. ‘T'o 
this ruling the defendant alleged exceptions. 

_ Stone, for the defendant. ° By the Rev. Sts. c. 96, $$ 1, 7, 
mutual debts or demands between the plaintiff and defendant, 
may be set off, in all actions founded upon demands which 
could themselves be the subject of set-off, according to law. 
The case at bar is within these provisions. Slipper v. Stid- 
stone, 5 T. R. 493. French v. Andrade, 6 T. R. 582. 
Lewis v. Culbertson, 11 8S. & R. 48.. Gordon v. Bowne, 
2 Johns. 155. Gow on Part. (Ist Amer. ed.) 183, 184. 
Collyer on Part. (Ist ed.) 436. Story on Part. ¢ 346. 
Meader v. Scott, 4 Verm. 26. Stafford v. Gold, 9 Pick. 533. 

J. C. B. Davis, for the plaintiff. The real question is, 
whether a partner can be compelled to apply the funds of the 
partnership to the payment of his individual debts. The 
Rev. Sts. c. 96, $$ 1, 8, 15, seem conclusively to decide this 
question in the negative. By §$ 15, in suits brought by trus- 
tees in their representative character, no demand shall be set 
off that is due from such trustees in their own right. The 
plaintiff is trustee for the creditors of the firm, and the rep- 
resentatives of the deceased partner. Washburn v. Goodman, 
17 Pick. 519. Dyer v. Clark, 5 Met. 562. Story on Part. 
~ §$ 346-349. 

The English cases cited for the defendant were decided 
under English statutes, which are different in their language 
from our revised statutes. 

Saw, C.J. Ona suit brought by the plaintiff as surviving 
partner of Holbrook & Houghton, the defendant offers, by 
way of set-off, evidence of a subsequent loan of money made 
by him to the plaintiff Holbrook alone. ‘There is nothing in 
the facts to show that the deceased partner, Houghton, did 
not die before the Joan made by the defendant to Holbrook. 
The debt sued became due in July 1844, and the loan was 
made by the defendant in February 1845. But we will 

VOL. XIII. 12 
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assume, for the purposes of the present inquiry, that the loan 
by the defendant to Holbrook was made whilst both partners 
were living. The general rule of the common law certainly 
is, that a debt due to partners is due to them jointly ; and upon 
the death of one, the sole right survives to the other. It is 
true that the survivor collects partnership debts, under a 
lability to account ; but at law he is the sole creditor, and has 
the sole power to collect the debt, and to maintain a suit to 
recover it. And all the legal consequences resulting from this 
principle are held to flow from it. The surviving partner, in 
suing, may join a separate debt of his own. Hancock v. 
Haywood, 3 'T. R. 433. So a surviving partner, in a suit 
against him for a separate debt of his own, may set off a debt 
due to him and his deceased partner jointly. Slipper v. Stid- 
stone, 5 'T. R. 493. So adebt due from the plaintiff, as sur- 
viving partner, may be set off against a debt due from the 
defendant to the plaintiff severally. French v. Andrade, 
6 'T. R. 582. In our own courts, it has been held that a sur- 
viving partner of two firms may join demands of both in one 
suit. It is so far held to be his duty to do so, that he can 
have but one bill of cost if he brings two actions. Stafford 
v. Gold, 9 Pick. 533. Neither the administrator of the de- 
ceased partner, nor any creditor of the partnership, can have 
any suit or proceeding, in law or in equity, against the part- 
nership debtor, unless through legal proceedings in insolven- 
cy, instituted on the application of the debtor, or of the 
creditors. Till then, the law makes no distinction between a 
debt originally due to a party severally, and a debt due to 
him as surviving partner. It is not the less a debt due to 
him in his own right, because, when collected, he may be 
personally liable to account for it on settlement of the partner- 
ship account, as for other payments made to him as partner. 
Nor, as we think, has this rule been altered by the 
Rev. Sts. c. 96, $ 1, providing for the set-off of mutual de- 
mands. After the death of one partner, the demand of the 
survivor against the debtor of the firm, and of such debtor 
against the surviving partner, are strictly mutual. Section 8 
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provides for the case where there are several persons, either 
debtors or creditors. By §$ 4, the demand to be set off must 
be due to the defendant in his own right. Here it is so. 
This section manifestly refers to cases of executors, adminis- 
trators, trustees, and all parties suing or being sued in a repre- 
sentative capacity. 

_ It was strongly pressed by the plaintiff’s counsel, that to 
allow this set-off would be to authorize the appropriation of 
partnership funds to pay the private debt of one of the part- 
ners, to the injury of partnership creditors. But this argu- 
ment is specious, rather than sound. We are not to presume, 
necessarily, that there are outstanding partnership debts, or 
that the funds are not ample to meet them. 

But how does it affect partnership creditors? If the sur- 
viving partner could recover the whole, without the deduction 
of the demand, which the defendant seeks to set off, he would 
be liable, indeed, to pay the partnership debts, if there are any. 
But he would be equally liable without ; and in either case, 
these creditors must look alone to his personal liability, and 
would have no means of compelling him to appropriate the 
specific money, so recovered, to the payment of their debts. 

The court are of opinion that the set-off should have been 
allowed. | 


—_—— 


Joun M. Nines vs. Joun S. Nye & another. 


A. mortgaged one parcel of real estate to B., and another parcel to C., and A.’s 
wife released her right to dower in both parcels:. A.’s equity of redemption was 
conveyed to G., who mortgaged it to N.: A. died, and J., his heir at law, took an 
assignment of the mortgages made to B. and C., and dower therein was set off to 
A.’s widow, who-had released her right of dower, as if no mortgage had been 
made. Held, on a bill in equity brought by N. against J. and the widow, that 
the assignment of dower was not binding on N., as the widow had no right of 
dower, a3 against N., without contributing her portion towards the redemption 
of the first two mortgages; and that N. had aright to redeem those mortgages, 
on paying what was due thereon, deducting rent and profits, and to have an as- 
signment thereof made to him. 


’ 


- t 


Bunt 1 EQUITY. The plaintiff alleged that Crocker Nye, 
on the 23d of July 1822, mortgaged certain real estate to 
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Elizabeth Waldo, to secure payment of $500, and on the 15th 
of February 1827 mortgaged certain other real estate to the 
Massachusetts Hospital Life Insurance Company, to secure 
payment of $12,000; and that Dulcena Nye, wife of said 
Crocker, executed both said mortgages, with him, and released 
her dower in the mortgaged premises: ‘That on the 14th 
of November 1840, the interest of said Crocker, in all said 
mortgaged estate, came, by mesne conveyances, to Charles B. 
Green, who mortgaged the same to the plaintiff, to secure 
payment of $1700: That said Crocker afterwards died, leav- 
ing the defendant, John S. Nye, his son and heir at law, and 
the said Dulcena, the other defendant, his widow, entitled to 
dower in said real estate, subject to the first named two mort- 
gages: ‘That the Hospital Life Insurance Company, on the 
18th of December 1842, took possession of a part of the 
premises mortgaged to them, for condition broken, and on the 
9th of August 1844, the said Elizabeth Waldo took posses- 
sion of a part of the premises mortgaged to her, for condition 
broken: ‘That the said Life Insurance Company, on the 24th 
of August 1844, and the said Elizabeth Waldo, on the 26th 
of the same August, assigned their mortgages and debts to 
the defendant, John S. Nye, who, on the 21st of October 
1844, took possession of the residue of the premises mortgaged 
to said Life Insurance Compariy: That the defendants, on 
the 3d of September 1844, combining to deprive the plaintiff 
of his security aforesaid, set off to said Dulcena, as her dower 
in said mortgaged real estate, fourteen acres, with the buildings 
thereon, which constituted one full third of the whole value 
of said estate, without making any deduction on account of 
said two first named mortgages; that she entered upon and 
retained possession of the same; and that the said John S. 
Nye has continued in possession of the remainder of said 
estate, and received the rents and profits thereof; and that, 
on the 20th of November 1844, the plaintiff requested him 
to render an account, but that he has not rendered any just 
account. 

The prayer of the bill was for answers not under oath; 
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that the plaintiff might be let in to redeem, upon paying what 
is due on said two mortgages; that an account of the rents 
and profits might be rendered; that the said mortgages might 
be assigned to him; that the assignment of dower be set 
aside; and for general relief. 

The answer of Dulcena Nye admitted most of the allega- 
tions in the bill, and alleged that when she was married to 
said Crocker Nye, she “ carried $500 to him, which he appro- 
priated ;”’ that, after the death of said Crocker, she demanded 
of said John 8. that he should set off her dower; and that he 
and she made an agreement, dated August 31st 1844, that 
three men [named] should set off her dower, who did set off, 
among other things, fourteen acres named in the bill; but 
that she knew not whether they made any deduction on 
account of said mortgages; she denied all combination and 
conspiracy, and asserted that it would be inequitable to set 
aside said assignment of dower, or to cause the said mortgages 
to be assigned to the plaintiff. 

The answer of John S. Nye also admitted the main alle- 
gations in the bill, but denied all combination, and averred 
that the demand and setting off of dower were as set forth in 
the answer of the other defendant, and that he had no knowl- 
edge whether any deduction was made on account of said 
two mortgages. His answer further stated, that he rendered 
an account, on the 23d of November 1844, upon the plaintiff’s 
demand, and that he was ready to discharge said mortgages, 
on payment thereof; but he denied the right of the plaintiff 
to any assignment of them. | 

It appeared from the deposition of one of the men who set 
off said Dulcena’s dower, that no deduction was made on 
-account of the mortgages. 

Hartshorn, for the plaintiff. 

Newton, for the defendant. 

Witpz, J. This is a bill in equity to redeem two mort- 
gages, made by Crocker Nye, deceased, one to Elizabeth 
Waldo, and one to the Massachusetts Hospital Life Insurance 
Vompany, in both of which mortgage deeds, Dulcena Nye, 

iV 
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one of the defendants, and the wife of said Crocker, duly re- 
leased her right of dower. These two mortgages, after the 
death of the mortgagor, were duly assigned to John S. Nye, 
the other defendant ; and it is admitted that the plaintiff is 
the lawful owner of the equities of redemption, and has a 
right to redeem, by paying the mortgage debts. The defend- 
ants deny his right to the assignment of the mortgages, on 
the ground that the said John 8S. Nye has made a valid assign- 
ment of dower to the said Dulcena, at a time when, from the 
long delay of the plaintiff to redeem the mortgages, they had 
no reason to suppose that he ever intended so to do. | But this 
delay to pay the mortgages cannot affect the plaintiff’s right 
to redeem. Nothing but a foreclosure of the mortgages could 
defeat that right. So, we hold it equally clear that the as- 
signment of dower by John S. Nye, the assignee of the mort- 
gages, is not valid and binding on the plaintiff. The right 
of dower being released by the said Dulcena, she clearly has 
no right of dower, against the plaintiff, unless she will con- 
tribute her portion towards the redemption of the mortgages. 
If she declines so'to do, the plaintiff has a right to redeem, 
on paying the two mortgages, deducting the rents and profits, 
and will be entitled to an assignment of the mortgages, ac- 
cording to the principles laid down in Gibson v. Crehore, 5 
Pick. 146. 
Referred to a master, to take an account. 


ee 


Artemas Bryant.vs. LurHer :CLIrForD. 


A. furnished B. with upper leather to be rade into boots, under a parol agreement 
between them, that the leather should remain A.’s until paid fcr: B. made boots, 
and for a while sent them to New York, to be sold by a commission merchant, who 
made acceptances for B. alone, and made remittances to B. alone: A parcel of 
boots, afterwards made by B. from upper leather so furnished by A., were at- 
tached as B.’s property, and ‘were subsequently:sold as such, on execution, by the 
attaching officer., Held, that A. was either the owner of the whole property in 
the boots, or was owner in common with B., and might, on either ground, maintain 
an action of trover against the officer for a conversion by the sale on execution 
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-Trover for one hundred and twenty pairs of boots, attached 
by the defendant, a deputy sheriff, as the property of Phinehas 
Brooks. At the trial in the court of common pleas, before 

Washburn, J. it was admitted that the boots were in the pos- 
session of said’ Brooks when they were attached, and that 
they were: afterwards sold by the defendant, on an execution 
against Brooks. 

The plaintiff called Brooks as a witness; and he testified 
that he manufactured the boots, and that the upper leather in 
them. was furnished by the plaintiff, who was a tanner, under 
a parol contract that he would furnish it for boots to be made 
by him, :(Brooks,) and ‘that it should remain the plaintiffs 
until paid for; that the plaintiff never furnished him with 
sole leather, but had authorized him to exchange the upper 
leather, so furnished, for sole leather ; that he had never made 
such exchange, but had exchanged boots, made from the_ 
plaintiff’s upper leather, for sole leather, and having worked 
that sole leather, thus obtained, and the plaintifl’s upper 
leather, into boots, again exchanged a portion of them for 
sole leather, and so did successively, for five or six times. 
His testimony tended to show that when boots were made by 
him, he sent them to.a commission merchant in New York, 
where they were sold on his account, and that all acceptances 
and remittances were to him; that there was no application 
of particular funds to the payment of the plaintiff for leather 
in the specific boots from which the funds arose; that: he, 
(Brooks,) during the time, purchased upper leather of one 
Clark, under a similar contract, and of others unconditionally, 
and that boots, made from the same, were: sent by him to New 
York, and were sold in the same way, but were Kept distinct 
from those:made from leather furnished by the plaintiff, by 
means of marks understood by the witness; that the boots 
now in question, when attached, were in boxes, ready to be 
transported: to. New York; that they were made from upper 
leather furnished by the plaintiff; that they were of the value 
of $1:75.a pair, of which the upper leather was worth sixty 
cents, and the sole leather from thirty to-thirty four cents.’ 
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The witness exhibited several bills of leather furnished by 
the plaintiff, which were in this form: ‘“ P. Brooks bought of 
A. Bryant seventeen [or some other number] sides, to be his 
when paid for.” 


The defendant’s counsel requested the court to instruct the 


jury, that if Brooks had as much right to the possession of the 
property as the plaintiff, then the plaintiff could not recover; 
and that, in order to recover, the plaintiff should have had a 
paramount right to possession at any time, without or against 
the will of Brooks. But the court instructed the jury, that 
the plaintiff, in order to recover, must have the right of prop- 
erty and the right to the immediate possession of the boots; 
that if the property in the stock was in the plaintiff, and if 
there was no agreement between him and Brooks, whereby 
Brooks had a right to hold possession against the plaintiff, the 
fact, that the leather was in Brooks’s actual possession, was 
not a valid objection to the plaintiff’s right to recover in this 
action, as the right of property would, in the absence of an 
agreement to the contrary, draw to it the right of possession. 

The defendant’s counsel contended, that if any part of the 
sole leather of the boots belonged to Brooks, the plaintiff could 
not recover in this action, either, first, because the property 
of Brooks and the plaintiff was so mingled as not to be dis- 
tinguishable and separable, or secondly, because Brooks and 
the plaintiff were tenants in common, and the defendant was 
not liable by reason of having attached the boots as the prop- 
erty of Brooks. But the court instructed the jury, that if the 
contract above stated was bona fide, and the upper leather of 
the boots, under that contract, belonged to the plaintiff, and 
if the upper leather constituted the principal part of the boots, 
so that the sole leather and the work put into them were the 
incidents to such principal part, then the plaintiff was entitled 
to recover the value of the upper leather, if converted by the 
defendant, and also the value of the plaintiff’s interest, if any, 
in the sole leather of which they were made. 

The jury found a verdict for the plaintiff, and the defendant 
filed exceptions to the rulings and instructions of the court. 
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W. A. Bryant, for the defendant. Brooks and the plain- 
tiff were tenants in common; Beaumont v. Crane, 14 Mass. 
400; and one tenant in common cannot recover for conver- 
sion of the common property. Walker v. Fitts, 24 Pick. 
194. In the case of Stevens v. Briggs, 5 Pick. 177, the 
desk, for which the plaintiff recovered, was made for him. 
And in Dresser Manuf. Co. v. Waterston, 3 Met. 9, the 
plaintiffs had a special control of the goods for the conversion 
of which they maintained their action. See also Barrett v. 
Pritchard, 2 Pick. 512. 

The first instruction, which the defendant requested, was 
in the words of the court in Muggridge v. E'veleth, 9 Met. 
237, viz. ‘the right of possession of one must be paramount,” 
in order to entitle him to maintain an action alone. The 
present case is distinguishable from all that the plaintiff will 
rely on, inasmuch as the property, possession, control and 
right to sell, all passed to Brooks. 

The plaintiff never stated, before the trial, what part he 
claimed, as he ought to have done; but he demanded the 
whole property. Besides; there was an intermixture of 
property, so that the plaintiff should have pointed out his 
portion or part. 

The plaintiff’s remedy, if any, was under the Rev. Sts. 
c. 90, $$ 73, 74, by an appraisement and delivery to him, on 
his giving bond. ‘The case of Melville v. Brown, 15 Mass. 
82, which will be cited for the plaintiff, was decided before 
the revised statutes had provided the above mentioned reme- 
dy ; and the officer there knew that he was attaching prop- 
erty owned in part only by the debtor. 

N. Wood, for the plaintiff. Paramount right to possession 
is not necessary to entitle a party to maintain trover; certainly 
not, in the case of a joint owner. The right to immediate 
possession is the test. The instruction, on this point, was 
sufficiently favorable to the defendant. The plaintiff had not 
given up the right of possession. 2 Seund. 47 a. Weld v. 
Oliver, 21 Pick. 559. Walcot v. Pomeroy, 2 Pick. 121. 
Stevens v. Briggs, 5 Pick. 177. . 
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The sole leather was not sold to sapiens as ‘the bills + :en- 
dered to him show. as Sa 

The last instruction was also sufficiently favorable to the 
defendant. Glover v. Austin, 6 Pick. 209. Reed ‘v. Upton, 
LO Pick. 522. Marston v. Baldwin, 17 Mass. 606. Bab- 
cock v. Gill, 10 Johns. 287. 

There was no more intermixture in this case than in Stevens 
v. Briggs, 5 Pick. 177, and Eaton v. Lynde, 15 Mass. 242, and 
Dresser Manuf. Co. v. Waterston, 3 Met. 9. On this point, 
the plaintiff relies on Ryder v. Hathaway, 21 Pick. 298. 

If Brooks and the plaintiff were tenants in common, yet 
this action lies, as the defendant sold the whole property. 
Melville v. Brown, 15 Mass. 82. Reed v. Howard, 2 Met. 36. 

Wivpe, J. Several exceptions were taken to the rulings 
of the court of common pleas, none of which appear to us to 
be well founded. Whether the plaintiff was the sole owner 
of the boots alleged to have been converted by the defendant, 
or whether he owned them in common with Brooks, from 
whose possession they were taken by the defendant, is a 
question not raised by the exceptions; for if they were owned 
in common, the rulings of the court and the instructions to 
the jury were sufficiently favorable to the defendant. It is 
true that the defendant was authorized to attach and take 
possession of the property ; but he had no right to sell the 
whole property on execution. ‘This subsequent abuse of his 
authority made him a trespasser ab initio, as was decided in 
Melville v. Brown, 15 Mass. 82. The defendant could not 
justify his proceedings on the ground that the plaintiff’s 
property was so mingled with Brooks’s, that it was impossible 


to distinguish what belonged to the plaintiff. 'The doctrine — 


laid down by the court, in Ryder v. Hathaway, 21 Par 
298, 305, is decisive on this point. 

It .is clear, from the evidence reported, that the plaintiff 
was either the owner of the whole property taken, or was 
owner in common with Brooks; and in the latter case, it is 
clear that the defendant had no right to sell the plaintiff’s 
share, and that the sale was a tortious act amounting to a 
conversion. Exceptions overruled. 
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Joun A. Knower & another vs. ErpHraim WEsson. 


The Sés. of 1840, c. 84, and 1841, c. 20, which provide, that ‘‘ where the fact of mar- 
riage is required or offered to be proved, evidence of general repute, cohabitation 
as married persons, or any other circumstantial or presumptive evidence, from 
which the fact may be inferred, shall be competent evidence for consideration,” 
do not require that the evidence should come from the members or connexions 
of the family of the parties whose marriage is in question: It may come from any 
person who knows the circumstances. 


Writ or Entry, to recover possession of a parcel of land 
in Worcester. At the trial before Dewey, J. the demandants 
claimed title to the demanded premises through John Knower, 
who acquired the same by a deed made to him by Benjamin 
Jepson and others, bearing date January 4th 1782. It ap- 
peared: that said John Knower entered upon said premises 
under said deed, and occupied them; and no question was 
made as to his title thereto. : | 

The demandants alleged that said John Knower had a son, 
John Knower, jr., who was his only heir at law; that his 
said son died in the year 1812, leaving the demandants. his 
only children, and entitled, as such, to inherit the estate of 
the said John Knower, sen., who died in the year 1817. 

The tenant denied that said John Knower, jr. was ever 
lawfully married, and also denied that the demandants were 
his lawful heirs. There was no direct evidence of the actual 
marriage of John Knower, jr., either by the testimony of wit- 
nesses or by record. ‘The demandants proposed, by virtue of 
Sts. 1840, c. 84, and 1841, c. 20, to prove such marriage by 
evidence of general reputation, by cohabitation of the parties 
as married persons, and by circumstantial evidence, from 
which the jury might infer the fact of marriage. The ad- 
mission of such evidence from any other source than mem- 
bers of the family of said John, was objected to by the ten- 
ant; but the objection was overruled, and the evidence of 
other persons admitted. 

A verdict was returned for the demandants. New trial to 
oe ordered, if the evidence objected to was erroneously 
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admitted ; otherwise, judgment to be rendered on the ver- 
dict. 

Bridges, for the tenant, cited 1 Greenl. on Ev. $ 107. 
Evans v. Morgan, 2 'Tyrw. 396, and 2 Crompt. & Jerv. 453. 
1 Phil. Ev. (8th ed.) 206. 

Newton, for the demandants, cited Jackson v. Claw, 18 
Johns. 346. NSenser v. Bower, 1 Pennsyl. 450. 

Suaw, C.J. If there were any doubt of the admissibility 
of the evidence objected to, at common law, the objection is 
wholly removed by Sté. 1840, c. 84, and St. 1841, c. 20. By 
the former, the admission of this evidence was limited to 
cases of divorce; by the latter, it was extended to ‘all cases 
where it shall become necessary to prove the fact of mar- 
riage.” ‘The evidence, thus declared competent, is that of 
“ general repute, or of cohabitation as married persons, or any 
other circumstantial or presumptive evidence, from which 
said fact [of marriage] may be inferred.” Such was the evi- 
dence offered, objected to, and admitted. There is no inti- 
mation in the statute that the testimony must come from 


members or connexions of the family. It may come from 


any one who knows the circumstances. 
Judgment on the verdict for the demandants. 


Peter Sawyer vs. CHARLES RYAN. 


In an action of trespass on real estate, brought originally in the court of common 
pleas, the plaintiff is entitled, under Rev. Sts. c. 121, §§ 3, 13, to full costs, if he 
prevails, though he does not recover damages exceeding twenty dollars. 

In an action of trespass, the declaration alleged that the defendant ‘broke and 
entered the plaintiff’s dwelling-house in L., being the same dwelling-house occu- 
pied by the plaintiff, with force and arms, and did then and there imprison the 
plaintiff, for the space of one hour, without any legal or probable cause.”” Held, 
that this was an action of trespass on real estate —an action of trespass quare 
clausum fregit —and that the place of the alleged trespass was sufficiently desig- 
nated by name, according to the requisition of S¢. 1839, c. 151, § 3. 


T'uIs was an action of trespass, originally brought in the 
tourt of common pleas. The first count in the declaration 
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alleged ‘‘ that said Ryan, on the first day of May last, [1846, ] 
broke and entered the dwelling-house of said Sawyer, situ- 
ate in Lancaster, being the same dwelling-house occupied by 
said Sawyer, with force and arms, and did then and there take 
and imprison the said Sawyer for a long space of time, to wit, 
for the space of one hour, and held him so imprisoned during 
all the said time, without any legal or probable cause, against 
the will of said Sawyer, and against the law of the land, and 
during said imprisonment threatened said Sawyer, and put 
him in great fear, for the purpose of unjustly extorting money 
from said Sawyer, and other wrongs to said Sawyer then and 
there did, against our peace,” &c. The second count, after 
averring the breach and entry of the plaintiff’s dwelling-house, 
as in the first count, alleged that said Ryan ‘did then and 
there take and imprison said Sawyer, and held him there de- 
tained for a long time, to wit, for the space of one hour, 
without any legal or probable cause, against the law of the 
land, and against the will of said Sawyer, and other wrongs 
to said Sawyer then and there did,” &c. The third count 
averred the breach and entry of the plaintiff’s dwelling-house, 
as in the first two counts, and alleged that the defendant 
‘then and there threatened said Sawyer, and put him in great 
fear, and endeavored to induce and compel him to pay a large 
sum of money to him, the said Ryan, without any legal cause, 
against the law, and against the will of said Sawyer, and 
other wrongs then and there did,” &c. 

The defendant pleaded the general issue, and set forth, in 
a specification of defence, that he should justify, on the ground 
that, at the time and place mentioned in the plaintiff’s writ, 
the defendant was acting as assistant of a constable of the 
town of Lancaster, who had lawfully commanded his aid in 
the service of a search warrant; and that all the trespasses, 
pretended in the plaintiff’s writ, were lawful acts done as such 
assistant. 

A trial was had in the court of common pleas, before Mer- 
ick, J. and a verdict was found for the plaintiff, and damages 
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assessed at one cent. The plaintiff moved for full costs, 
which the court allowed. The defendant alleged exceptions. 

EH. Fuller, for the defendant. By Rev. Sts. ¢ 121, $ 3, 
only one quarter part of the damages recovered is to be taxed 
as costs, in actions originally brought in the court of common 
pleas, if the plaintiff recovers not more than $20, ‘except 
actions of trespass on real estate,” &c. The present cannot 
be considered an action of trespass on real estate; especially 
since the St. of 1839, c. 151, § 3, requires that, in such action, 
‘the close or place of the alleged trespass shall be designated, 
in the writ and declaration, by name or abuttals, or other 
proper description.” The plaintiffs declaration gives no des- 
ignation or description of the place of the alleged trespass. 

Bacon, for the plaintiff. Whenever, in an action for injury 
to real estate, the plaintiff can be put upon proof of title to 
the estate, he may sue in the court of common pleas, though 
he might sue before a justice of the peace, and is entitled 
to full costs. See Rev. Sts. c. 85, $ 1; ¢ 121, $$ 3, 13. 
Dummer v. Foster, 7 Mass. 476. Shurtleff v. Hutchins, 10 
Met. 248. 

The place of the alleged trespass is sufficiently designated 
by name, in the writ. It is termed the dwelling-house of the 
plaintiff, in Lancaster, occupied by him. 

Suaw, C. J. The plaintiff commenced his action in the 
court of common pleas, and recovered damages not exceeding 
$20; whereupon the plaintiff claims full costs, the right to 
which, under the statute, is denied by the defendant. ‘This 


question, though involving but a small amount in the particu- — 


lar case, is an important one in practice. The law upon this 
subject has been so much altered by the revised statutes, that 
decisions under former statutes throw little or no light on the 
question. ‘T‘he provision now is, Rev. Sts. c. 121, $ 18, “in 
all real actions, and in all actions of replevin and of trespass 
on real estate, actions on the case for disturbance of any ease- 
ment, and all others, in which the title to real estate may be 
concerned, the party finally prevailing shall recover full costs, 
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without regard to the amount of damages, if any, recovered 
in the action.” This exception to the rule of one quarter as 
much cost as damage, in all actions ‘‘in which the title to real 
estate may be concerned,’ necessarily leads to the inquiry, 
how it shall appear that the title to real estate is concerned. 

Formerly it was considered that the defendant must put in 
a plea of soil and freehold, or other special plea, by which the 
title to real estate shall be put in issue. But by the existing 
provision above cited, it is clearly not intended that it must 
appear by the pleadings. It is even provided in Rev. Sts. 
ce. 85, § 11, that in actions before a justice of the peace, the 
defendant need file no plea in writing, but may orally deny 
the plaintiff’s right to maintain his action, which the justice 
shall enter on his record. ‘Then, whatever may be the form 
of the action, trespass on real estate, or for assault and battery, 
assumpsit or other kind of action, whenever one party asserts 
a right to any real estate, which the other denies, the fact, if 
not otherwise appearing, shall be stated on the record ; and if 
either party requests the same to be removed into the court 
of common pleas, it shall be done, and there entered and pro- 
ceeded in, as an original action. Rev. Sts. c. 85,$ 3. But 
if neither party desires to remove it, then, though the title to 
real estate is in question, the justice is not ousted of his juris- 
diction, and he may go on and try it. But still, in order to 
secure a trial by jury, to either party wishing it, the case is 
' open to appeal. But the difference will be this: If it appear 
by the justice’s record, that the title to real estate was in ques- 
tion, though neither party requested its removal, then the 
plaintiff, in case of recovering less than $20, is still within 
the exception, and shall recover his full costs; but if no such 
entry appears on the justice’s record, it is not within the ex- 
ception, and the party shall recover a quarter costs only. The 
policy of these provisions is stated in the report of the com- 
missioners, in note to Rev. Sts. c. 85. 

The general rule therefore is, that where a party brings his 
action for more than $20, (which he must bring originally in 
the common pleas,) and the event shows that he had a guod 
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cause of action for only a sum less than $20, he shall recover 
but one fourth as much costs as damages; because he ought 
to have gone to the cheaper and nearer tribunal. ‘T’o encourage 
him to do so, when he has a plain, simple demand, which he 


has no reason to believe will involve an expensive controversy - 


respecting the title to real estate, the law provides, that if his 
adversary will, in contesting such small claim, collaterally put 
in issue a title to real estate, he shall do it at the peril of pay- 
ing the full costs, as if the plaintiff had brought his action 
originally in the higher court. But this applies only to ac- 
tions not likely to draw in question the title to real estate, but 
excepts, in terms, those which do, or are likely to bring such 
question in issue. Accordingly, the exceptions are replevin, 
trespass on real estate, case for disturbance of an easement, 
which are likely to involve a question of title, and then adds 
all others, in which the title to real estate may in fact arise in 
the cause. ‘Trespass on real estate is specifically excepted, 
and therefore comes within the still more general rule, that 
the party prevailing shall recover his costs. Rev. Sts. 
IRs.) 

The only remaining question is, whether this is an action 
for trespass on real estate. The declaration, in each of its 
three counts, is soméwhat anomalous, leaving it a little doubt- 
ful, whether the pleader intended the declaration as a charge 
of quare clausum fregit, or for the injury to his person by 
false imprisonment. No assault is alleged, and the imprison- 
ment might have consisted in locking the plaintiff in, without 
assault. By St. 1839, c. 151, § 3, it is provided that, in ac- 
tions quare clausum fregit, the close or place shall be desig- 
nated by name, or abuttals, or other proper description. We 
think the terms “ dwelling-house,” of the plaintiff, in ‘his 
occupation,” are a good description by name, and that the 
averment of breaking and entering is the averment of a tres- 
pass on real estate. The plaintiff is therefore entitled to his 
full costs, although he recovered but one cent damages. 

Exceptions overruled 


_ 
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James Kirsy, Jr. vs. Naruanite, Trap & wife. 


A wife, by joining with her husband in a written contract with a mechanic for fur- 
nishing labor or materials for erecting a building on her land, does not thereby 
create a lien on her estate in the land for the amount due to the mechanic for such 
labor or materials, under the Rev. Sts. c. 117, and therefore cannot properly be 
joined with her husband in a petition, by the mechanic, that the land may be sold 
for a breach of such contract: But such contract creates a lien on the husband’s 
estate in the land, and if she be joined in such petition, the petitioner may dis- 
continue as to her, and proceed against the husband for a sale of his estate in the 
land. 

By a written contract with a mechanic, made by a husband and wife, for the erection 
of a building on the wife’s land, it was provided that the last payment, of $430, 
to the mechanic should be made ‘upon the entire fulfilment of the contract, in 
all its parts, on or before the first day of May”’ 1844: There was also a provision 
in the contract, that if any difficulty should arise between the parties, in the con- 
struction or execution thereof, it should be submitted to the decision of two 
housewrights: The building was not completed on the first day of May 1844, but 
was completed on or before the tenth day of June following: A difficulty arose 
between the parties, as to the construction and execution of the contract, and 
they submitted the matter, on the twelfth day of June 1844, to two housewrights, 
who decided, on the fourteenth day of said June, that the husband and wife should 
pay to the mechanic a balance less than $430; and on the thirteenth day of De- 
cember 1844, the mechanic filed a petition that the land on which the building 
was erected might be sold, and the proceeds of the sale be applied to the discharge 
of the balance found due to him by the housewrights. Held, that the mechanic’s 
lien on the husband’s estate in the land was not dissolved at the time of the filing 
of the petition, by virtue of the provision in Rev. Sts. ¢. 117, § 3, that ‘the lien 
shall be dissolved at the expiration of six months after the time when the money 
due by the contract, or the last instalment thereof, shall become payable, unless 
a suit for enforcing the lien shall have been commenced within the said six 
months.” 

At the time when a husband and wife made a contract with a mechanic to furnish 
labor and materials for the erection of a building on the wife’s land, they had not 
had a child born alive; but after the mechanic filed a petition that the land might 
be sold for breach of the contract, pursuant to the Rey. Sts. c. 117, they had a 
child born alive. Held, that the mechanic’s lien extended to the husband’s estate 
in the land as tenant by the curtesy initiate. 


THis was a petition, filed on the 13th of December 1844, 
praying for an order for the sale of certain premises, pursuant 
to the provisions of the Rev. Sts. c. 117, which give a lien to 
mechanics and others for the cost of repairs and improvements 
on real estate. ‘The case was submitted to the court on the 
following statement of facts: 

On the 21st of August 1843, a lot of land was conveyed 
to Mary A. ead, one of the respondents, then and ever since 
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the wife of Nathaniel Tead, the other respondent. On the 
15th of October 1843, a written contract for the building of 
a house on said land was made by James Kirby, jr. the peti- 
tioner, said Mary A. and Nathaniel, and duly recorded. Said 
contract, after stating the agreements on the part of said 
Kirby, as to the performance of the work, contains the follow- 
ing provisions: “ And the said Nathaniel Tead and Mary A. 
Tead, in consideration of the aforesaid agreements and con- 
tracts on the part of the said James Kirby, jr. do, on their 
part, covenant and agree with him, that they will pay, for the 
faithful and complete execution of this contract on his part, 
the sum of sixteen hundred and thirty dollars, in time and man- 
ner following, to wit: when the frame is raised, three hundred 
dollars; (the cellar and underpinning under the main parts 
being previously finished ;) when the house is boarded and 
shingled, two hundred dollars ; when the clapboarding is com- 
pleted, three hundred dollars; when the house is plastered, 
four hundred dollars ; and the remaining sum of four hundred 
and thirty dollars, upon the entire fulfilment of the contract, 
in all its parts, on or before the first day of May next. And 
if any difficulty shall arise between the parties, in the con- 
struction of this contract, or the execution thereof, the same 
shall be submitted to the judgment and decision of two house- 
wrights of the town of Worcester, one to be named by said 
Nathaniel Tad, the other by said James Kirby, jr.; but if 
the referees cannot agree in opinion, they shall appoint an 
umpire to decide the matter.” 

Said house was not completed on the Ist day of May 
1844, but was, on or before the 10th day of June 1844. On 
the 12th day of said June, an indorsement, signed by all the 
parties, was. made on said contract, reciting that they did not 
agree in the construction and execution of the contract, and 
appointing Mason H. Morse and Theodore W. Cunningham, 
and submitting to them (with power to appoint an umpire, if 
they should not agree) the decision of the matter, and cov- 
enanting to abide by their award, and to perform the same, on 
demand, after due notice thereof. 
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On the 14th day of the same June, the said Morse and 
Cunningham, after due consideration, made the following 
award: “This may certify that we, the referees of Nathaniel 
Tead and Mary A. Tead and James Kirby, jr. have examined 
the house, fences, &c. built by said Kirby, jr. for Nathaniel 
and Mary A. Tead, and have decided that the said Nathaniel 
and Mary A. shall take the whole house, fences, and every 
other part of said job described in the contract of Nathaniel 
and Mary A. Tead and James Kirby, jr. and shall pay for 
the whole job, as is certified in the contract, and all extra 
charges which said Kirby may have against the said Nathan- 
iel and Mary A. T'ead, up to the fourteenth day of June 1844, 
to the sum of $1566-00. Mason H. Morse, 

‘Theo. W. Cunningham.” 

Notice of said award was given to said Kirby and Nathan- 
iel and Mary A. Tad, and the payment of the balance due 
($64) demanded by said Kirby. Up to the time of the filing 
of the petition, said Nathaniel had no issue by said Mary A. ; 
but since that time they have had one child, 

Judgment to be for the petitioner or for the respondents, as 
the court shall order, on the petition and foregoing statemen’ 
If for the petitioner, the sum of seventy five dollars is to be 
taken as the amount due on the contract, at the time of filing 
the petition. 

F’. H. Dewey, for the petitioner. The question is, whether 
- this case is within the provisions of the Rev. Sts. c. 117, 
$$ 1-5, which give a lien on land to persons furnishing labor 
or materials for erecting or repairing buildings thereon. By 
§ 3, ‘*the len shail be dissolved at the expiration of six 
months after the time when the money due by the contract, 
or the last instalment thereof, shall become payable, unless a 
suit for enforcing the len shall have been commenced within 
the said six months.” Parties may, by agreement, extend 
the time of payment. And these parties, by the provision 
for a reference, which was carried into effect, and by the 
referees’ award, made the last instalment payable on the 14th 
of June 1844: and this suit was commenced within six 
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months from that date. See Foster v. Stone, 20 Pick. 542. 
Thaxter v. Williams, 14 Pick. 49. No action lies for non- 
payment, till the fact, on which payment is to be made, is 
ascertained. Barnes v. Parker, 8 Met. 134. 

If it be said that the land was owned by a feme covert, 
who could not charge it with a lien, the answer is, that we 
do not attempt to charge her on any common law doctrine, 
but by virtue of the Rev. Sts. c. 117, § 1, which provide that 
‘every person who shall, by contract with the owner of any 
piece of land, furnish labor,” &c. “ shall have a lien upon the 
whole piece,” &c. Any and every owner is within this sec- 
tion. The female respondent could have alienated her whole 
interest in this land by a deed made jointly with her husband. 
A fortiori she may charge it with a lien for her benefit. But. 
at least, the estate of the husband in the land is bound by 
the lien. By the Rev. Sts. c. 117, $ 26, a life estate, or any 
estate less than a fee simple, is brought within the other pro- 
visions of the chapter. 

If the wife is not chargeable in this suit, the petitioner will 
discontinue as to her. Rev. Sts. c. 100, ¢ 22. Fitch v. 
Stevens, 2 Met. 505. St. 1839, c. 151, §$ 2. 

J. C. B. Davis, for the respondents. 1. This suit was 
not brought within six months after the 10th of June 1844, 
when the last instalment was payable; there being then an 
‘entire fulfilment of the contract in all its parts.”? On that 
day, the petitioner might have sued on the contract. Helps 
v. Winterbottom, 2 Barn. & Adolph. 431. Manufacturers 
& Mechanics Bank v. Gore, 15 Mass. 75. The agreement 
to refer was no bar to a suit on the contract. TJ'hompson v. 
Charnock, 8 'T. R. 139. That agreement was made for the 
purpose of fixing the amount to be paid, and not for the pur- 
pose of enlarging the time of payment. Real estate is to be 
affected by the decision of this question. A record was made 
of the contract, to which all persons might refer; and in which 
they could see only the 10th of June, as the day from which 
six months were to run. 

2. The wife is not liable on the contract. Chit. Con. 
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(6th Amer. ed.)- 176. In order to give a lien, the contract 
must be such as can be enforced at common law. She can 
convey her real estate only by deed. 2 Story on Hq. $ 1391. 
Powell v. Monson &§ Brimfield Manuf. Co. 3 Mason, 347. 
Lane v. McKeen, 3 Shepley, 304. Ez parte Thomes, 3 
Greenl. 50. Watrous v. Chalker, 7 Connect. 224. And she 
could not enter into a reference to enlarge the time of pay- 
ment. Com. Dig. Arbitrament, D. 2. Kyd on Awards, 
(1st ed.) 20. 

The husband is not liable as tenant by the curtesy, as no 
child was born to him before the suit was commenced. And 
as this is an action on a joint contract, it cannot be maintained 
against him alone. A discontinuance against the wife will 
not, therefore, enable the petitioner to proceed. See Bliss v. 
Bliss, 12 Met. 266. 

Suaw, C. J. Several questions arise in this case, upon the 
statement of facts agreed, by which it appears that the pe- 
titioner seeks to enforce the payment of a balance due to him 
upon a building contract, under the Rev. Sts. c. 117, giving 
to mechanics a lien in certain cases. 

1. This being a contract by the husband and wife jointly, 
with the petitioner, it is objected that, as a feme covert, she 
cannot bind herself by an executory contract, and therefore 
cannot bind her estate. 

It is a well established rule of law, that a married woman 
cannot bind herself by an executory contract.. And as the 
hen is created by statute, as incident to the contract, when 
there is no valid contract, there is no lien. Even where, 
under the old common law of Massachusetts, now sanctioned 
by statute, a married woman was permitted to alienate her 
separate estate without fine, by joining in a deed with her 
husband, it was held that when she had so joined in a deed, 
by which her interest in her estate was bound, yet she was 
not bound by the covenants. Colcord v. Swan, 7 Mass. 291. 

Were the female respondent’s interest in the estate bcund 
by her contract, the whole estate might be sold (Rev. Sts. 
e. 117, § 20) to discharge a small len, and a large surplus be 
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converted into personal property and paid to the husband ; and 
thus the estate of the wife would be defeated. It is insisted, 
as a case in point, that a married woman may, by joining in a 
deed with her husband, convey away her own estate, and that 
this building contract is the execution of the same power in 
another mode. It is true she may join in conveying her 
estate by deed; but it was from early times regarded as an 
exception to a general rule, and limited to the precise case. 
And since the rule has been sanctioned by statute, as a rule 
of positive law, it is under the same limitation, viz. that the 
wife shall not be bound by any covenant contained in such 
joint deed. Rev. Sts. c. 59, $ 2. 

But we think there is no objection to the petitioner’s dis- 
continuing, against the wife, without costs, so as to have a 
judgment against the husband alone, if entitled to it. 7 Mass. 
ubi sup. Fitch v. Stevens, 2 Met. 505. 

2. The next question is, whether the lien was dissolved by 
the lapse of six months after the last instalment became due 
by the contract, before this suit was commenced. Rev. Sts. 
c. 117, $3. This must depend upon the terms of the contract. 
The suit was commenced on the 13th of December 1844. 

The contract, after describing the work to be done, and the 
payments to be made, from time to time, as certain parts of 
the work should be done, concludes thus: ‘And the remain- 
ing sum of $430 upon the entire fulfilment of the contract, 
in all its parts, on or before the Ist of May next,” (1844.) 
Now, when the statute says ‘‘due by the contract,” it must 
be understood to mean, due by the force and effect of the 
contract, taken all together. The last payment under this 
contract was not to be made absolutely on the Ist of May, 
but on the complete fulfilment and performance of the con- 
tract. This was contemplated to be on the Ist of May; but 
it might not be, and in fact was not. But it is insisted, that 
as the house was completed on the 10th of June, the last pay- 
ment then became due; and this was more than six months, 
But although it is stated that the house was completed on the 
10th of June, yet it does not follow that this was an entire 
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fulfilment of the contract in all its parts, so that the money 
would necessarily be payable. On the contrary, the respond- 
ent denied that it was fulfilled, and that he was so liable to 
pay. And the fact, that the referees made a deduction from 
the contract price, tends strongly to show that the contract 
was not fulfilled in all its parts; although, under their powers 
as arbitrators, they awarded that the respondent should accept 
it and pay for it, with such deduction. 

We are then to consider the other part of this original 
agreement, made at the same time, and recorded with it, for 
the information of all persons concerned. This part of the 
original contract was, that if any difficulty should arise be- 
tween the parties in the construction of the contract, or in 
the execution thereof, it should be left to the judgment and 
decision of referees. Such difficulty did arise, it was so 
referred, and the referees awarded, on the 14th of June, that 
the respondents should accept the house, &c. as and for the 
job contracted for, at a price somewhat less than the contract 
price, that is, with a deduction from the price, and pay for the 
same accordingly. ‘This, being within the scope of their 
authority, fixed the amount and time of the last payment due 
by the contract as the 14th of June, and the suit, commenced 
on the 13th of December, was within six months from that 
time. 

3. The remaining question is, what is the extent to which 
the petitioner’s lien, under this contract, reaches, and what 
right or interest in the estate he may require to be sold, by 
force of the statute. The Rev. Sts. c. 117, § 26, explicitly 
declare, that “if the person, who procures the work to be 
done, has an estate for life only, or any other estate less than a 
fee simple in the land on which the work is to be done, or if 
the land, at the time of recording the contract, is mortgaged, 
or under any other incumbrance, the person who procures the 
work to be done shall nevertheless be considered as the owner, 
for the purposes of this chapter, to the extent of his right and 
interest in the land, and the lien before provided for shall bind 
his whole estate and interest therein.” 
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The estate which the husband had in the land of his wife, 
at the time the contract was made, (they then having no 
issue, ) was a right to the rents and profits during their joint 
lives; that is, an estate for his own life, determinable by the 
death of the wife. But the possibility of having issue born 
alive then existed, and that event would convert his estate 
into a tenancy by the curtesy initiate. Should the wife sur- 
vive, the estate would be the same as before, and terminate 
with his life; but should he survive, he would hold it for his 
own life; so that the tenancy by the curtesy initiate was a 
larger estate. 2 Bl. Com. 127. It appears by the facts agreed, 
that since the filing of the petition, the respondents have had 
issue born alive; by means of which the husband’s interest 
has been enlarged to a tenancy by the curtesy initiate, and 
the question is, whether the lien extends to the estate thus 
enlarged. 

What would have been the result, had the husband acquired 
a new estate by a new title, it is not necessary to inquire. 
Here the estate was enlarged, in pursuance of a possibility, 
which existed at the time the contract was made, and consti- 
tuted part of its value; and in this respect operated like the 
termination of a lease, or the removal of an incumbrance. 
We are therefore of opinion that the lien of the petitioner 
extends to the present interest of the husband, as tenant by 
the curtesy initiate, or an estate for his own life, whether he 
survive his wife or not. Decree accordingly. 


—_—_————— 


James Pirtrs & others vs. Tue Lancaster MILzs. 


A., the owner of land and mills on a stream above the land and more ancient mill 
of B., on the same stream, raised his mill dam higher than it formerly was, and 
kept back the water as long as was necessary to fill his mill pond, and no longer, 
whereby B.’s mill was temporarily stopped. Held, that this was not an unreason- 
able use of the stream by A., and that B. had no cause of action against him, 


T'u1s was an action of trespass upon the case; and the dec- 
laration alleged that Samuel Carter was seized and possessed 


OCTOBER TERM 1847. 157 


Pitts & others v. Lancaster Mills. 


of a close, water mill, ancient dam, and the water privi- 
leges thereto appertaining, situate on the north branch of 
Nashua River, in Lancaster, and the right of having the 
whole water of said stream flow, without obstruction, for the 
benefit of said mill, and of having the uninterrupted use and 
occupation of said mill and privileges; and that said Carter, 
being so seized and possessed, leased the said premises, for 
a term of years, to Hiram Pitts, who underlet the same to 
the plaintiffs; that the defendants, a corporation established 
by St. 1844, c. 20, in the months of June and July 1845, 
wrongfully built and raised, above its usual height, their dam, 
situate across said stream, above the mill, dam and privilege 
occupied by the plaintiffs, and thereby hindered the water 
from flowing in its usual course, and thereby, for the space 
of two days during the said month of June, and four days 
during said month of July, wholly cut off the water from the 
plaintiffs’ mill, &c. 

The case was submitted to the court upon the following 
agreed statement of facts: ‘“ The plaintiffs are the lessees of 
said mill, dam and privileges, as alleged in their declaration. 
The defendants were the owners of a privilege on said stream, 
above the mill of the plaintiffs, whereon a mill had stood for 
some years; they erected a new mill thereon, and, for the 
purpose of using the whole power, raised the dam higher than 
it had formerly been, and kept the water back, so long as was 
necessary to fill their pond, and no Jonger. ‘To have delayed 
filling said pond, until a freshet or flow of water should have 
raised the same, would have endangered said dam; and by 
keeping the water back, as aforesaid, the operations of the 
plaintiffs’ mill were retarded or wholly suspended.” 

The parties agreed that if, upon the facts above stated, the 
action could be maintained, damages should be assessed by 
an auditor ; otherwise, that a nonsuit should be entered. 

FE. H. Dewey, for the plaintiffs. As the defendants’ privi- 
lege is a recent one, and the plaintiffs’ an ancient one, the de- 
fendants had no right to withhold the water, nor to raise their 
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dam. Hodges v. Raymond, 9 Mass. 316. Sumner v. Tilesion, 
7 Pick. 198. Sackrider v. Beers, 10 Johns. 241. Mer- 
ritt v. Brinkerhoff, 17 Johns. 306. Buddington v. Bradley, 
10 Connect. 213. 

Any impediment of the stream, by the defendants’ dam, 
whereby the plaintiffs’ profits are diminished, is actionable. 
Angell on Watercourses, (3d ed.) 94—98, and American cases 
there cited. Brown v. Best, 1 Wils. 174. Saunders v. 
Newman, 1 Barn. & Ald. 258. Bealey v. Shaw, 6 East, 214. 
Thompson v. Crocker, 9 Pick. 59. 

C. Allen, for the defendants. The plaintiffs’ action, and 
the argument in support of it, proceed on the unwarranted 
assumption that they have an absolute, instead of a qualified, 
right to the use of the water that flows over their premises. 
They have a right only to such a use as is consistent with a 
reasonable use by others; and ‘the defendants have not de- 
prived them of such use. Palmer v. Mulligan, 3 Caines, 
307. Tyler v. Wilkinson, 4 Mason, 401. Boynton v. Rees, 
9 Pick. 528. Cary v. Daniels, 8 Met. 476, 477. Angell on 
Watercourses, (3d ed.) 20. 

Suaw, C. J. Every proprietor of land, through which a 
current of water flows, has a right to the use of it on his own 
and, amongst other things for mill purposes, making such 
reasonable use of it, and of the mill power furnished by it, as 
he can make consistently with a like reasonable use by other 
proprietors, above and below, through whose land it passes. 
What is a reasonable use must depend on circumstances; such 
as the width and depth of the bed, the volume of water, the 
fall, previous usage, and the state of improvement in manu- 
factories and the useful arts. 8 Met. 476. 

It appears by the facts stated in this case, that the defend- 
ants were proprietors of land and mills above those of the 
plaintiffs on the same stream ; that having erected a new dam, 
which they had aright to do, they detained the water no 
longer than was necessary to raise their own head of water 
and fill their own pond. The court are of opinion that 
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this was not an unreasonable use of the watercourse by the 
defendants, and that any loss, which the plaintiffs temporarily 
sustained by it, was damnum absque injuria. 

Plaintiffs nonsuit. 


Joun Farnum & others vs. Davin Boutretie, Administrator. 


When a debtor, who has mortgaged personal property to secure a debt, dies insol- 
vent, the mortgagee cannot prove his debt in full, before commissioners appointed 
to examine the claims against the deceased's estate, unless he first waives his 

mortgage; but if he applies the amount of the mortgaged property towards the 
. discharge of his claim, and a balance is left unpaid, he may prove such balance 
before the commissioners. 

A. mortgaged to F. certain machinery owned by A. & B. in common, to secure 
payment of $2500: F. assigned the mortgage to F. & Co., and B. sold his interest 

* in the machinery to F. & Co.: A. used the machinery, until his death, in manu- 
facturing cotton goods, which he sent to F. & Co., to be sold by them on commis- 

sion; and on which they made advances to him: When A. first sent goods to F.& 

Co. for sale, they charged said $2500 to him, in the account kept by them with 

him, and when they forwarded the account, they wrote to him that they should 

consider the mortgage in force, as collateral security: This charge was never 
withdrawn from F. & Co.’s account with A., though they rendered accounts cur- 
rent semiannually till his death, and the credits given to him amounted, in the 
aggregate, to $74,000; the balance of each account, however, being against him: 
After his death, his estate was represented to be insolvent, and his administrator 
sold, at auction, “all the right, title and interest A. had in the machinery” 
aforesaid, to P., one of the firm of F. & Co., who stated, at the auction, that he 
had a valid mortgage thereon, upon which nothing had been paid: F. & Co. after- 
wards presented their claim for said $2500, for proof and allowance, to the com- 
missioners appointed to examine claims against A.’s estate, and contended that 
said mortgage was discharged, by being charged in account as aforesaid. Held, 
that the mortgage was in full force; that P. purchased only an equity of redemp- 

tion; and that the claim for said $2500 could not be legally proved against A.’s 

estate. 

A. ordered goods to be packed and forwarded to F. & Co., commission merchants, to 
whom he owed a balance, on account, and wrote a letter of advice, enclosing an 
invoice, but died before the letter was mailed or the goods had left his premises, 
and his son, on the day after his death, forwarded the letter and the goods, and F. 

| & Co. sold them, and gave credit for the proceeds, in reduction of their balance 
against A., whose estate was insolvent. Held, that F. & Co. had no lien on these 
goods, for the balance of their account against A., and that they must pay over 
the said proceeds to A.’s administrator. 


THis was an appeal, taken by David Boutelle, administrator 
: of the estate of Percy Atherton, deceased, from the decision 
of commissioners appvinted to examine the claims of creditors 
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against said estate, which was duly represented to be insolvent. 
The trial was before Hubbard, J. who made the following 
report thereof: 

The amount of the plaintiffs’ claim was admitted by the 
administrator, subject to the objections hereinafter stated. 

It was proved on the trial, that in the year 1832, certain 
machinery of the value of $10,500 was bought by said Ather- 
ton and William Buffum, and the bill of sale taken in the name 
of Atherton, but agreed to be the joint property of the two. 
By consent of Buffum, and for the mutual benefit of him and 
Atherton, the machinery was immediately mortgaged to John 
Farnum, one of the plaintiffs, for $2500, he having advanced 
that sum in part payment of the purchase money. In 1839, 
said Buffum sold all his interest in the machinery to said John 
Farnum. Before that time, viz. in 1835, said Farnum as- 
signed the said mortgage to the plaintiffs, who are commission 
merchants in Philadelphia. At the time of this assignment 
of the mortgage, the said Buffum and Atherton were using the 
machinery, in the name of Atherton, in the manufacture of 
cotton goods at Fitchburg, and so continued till Buffum sold 
his interest in it, as aforesaid ; and afterwards Atherton con- 
tinued to carry on said business till his death. The goods 
manufactured were sold by the plaintiffs, who, from time to 
time, made advances thereon, keeping an account current with 
the manufacturers, under the name of “the Stone Mill.” 

Soon after the transfer of said mortgage to the plaintiffs, 
the amount due thereon was charged to “the Stone Mill,” in 
the account kept by the plaintiffs with that concern, and was 
never withdrawn from that account. Accounts current were 
rendered half yearly, by the plaintiffs, to the manufacturers, 
during all the subsequent years. 

Between the time of the charge of the amount of the mort- 
gage to “the Stone Mill,” and the time of the sale to Far- 
num of Buffum’s interest in the machinery, there were credits 
to “the Stone Mill,” the aggregate amount of which was 
$74,000; but the balance, on the rendering of each account, 
was in favor of the plaintiffs. 
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On the 9th of January 1844, the defendant, as adminis- 
trator of the estate of Atherton, sold at auction “all the right, 
title and interest Perey Atherton had in the machinery in the 
Stone Mill, and lease of the mill,’”? which machinery was that 
in question. Peter Farnum, one of the plaintiffs, was present 
at the sale, and on being called upon by the defendant to state 
his claims, he then said he had a good and valid mortgage on 
the machinery, given in 1833, and that nothing had been paid 
on it. ‘The defendant (the administrator) then said that he 
should sell, subject to whatever incumbrance was on it, and 
‘that the purchaser must take his risk. It was bid off by said 
Peter Farnum, at $3500, being the fair value of one half of 
the machinery, and somewhat more than the sum at which it 
was appraised. 

It was shown in evidence, that twenty nine bales of cotton 
goods, which were sold by the plaintiffs. and for the proceeds 
of which the sum of $1752-81 was credited in their account, 
were put into a wagon, by direction of Atherton, the day be- 
fore his death, to be forwarded to the plaintiffs, and that an 
invoice of them was made; but that the goods had not left 
Atherton’s premises at the time of his death, but were for- 
warded to the plaintiffs, by Atherton’s son, the day after his 
death. 

The defendant contended that he was entitled to receive 
the proceeds of said goods; and it was agreed by the parties 
that if such should be the opinion of the court, the above 
sum should be added to the plaintiffs’ claim against said 
Atherton’s estate. It was further agreed by the parties, that 
upon the facts above stated, judgment should be rendered for 
the plaintiffs for such sum as, in the opinion of the court, may 
be due, and that, on such judgment, the plaintiffs should have 
such dividend as should be decreed for the creditors of said 
Atherton. 

C. Allen § N. Wood, for the plaintiffs. 

Barton & Bacon, for the defendant. 

It was agreed at the argument, that when the plaintiffs for- 
warded the first account, in which the $2500 were charged te 
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the “Stone Mill,” they wrote to Atherton, that they should 
consider the mortgage in force as collateral security. _ 

Suaw, C. J. The facts in this case are somewhat compli- 
cated, but when analyzed and understood, we think it will 
not be difficult to ascertain the rights of the parties. It ap- 
pears that John Farnum & Co. are commission merchants in 
Philadelphia, of which firm Peter Farnum was a partner; that 
the deceased, Percy Atherton, was a manufacturer at Fitch- 
burg, in this county. Atherton and David Buffum, for their 
joint account, purchased the machinery of a factory, and 
Atherton mortgaged his undivided half to John Farnum, to 
secure his note to Farnum or order, for $2500. Atherton 
carried on the business of manufacturing at a place called the 
Stone Mill, and consigned his manufactured goods to the 
plaintiffs at Philadelphia, as factors, for sale, and the plaintiffs 
advanced large sums to Atherton; and this continued to the 
death of Atherton. About the time this account was opened, 
John Farnum indorsed the note for $2500, and assigned the 
mortgage, given to secure it, to John Farnum & Co. who 
charged the note in their account current, but at the same 
time gave Atherton notice, that they still considered the mort- 
gage in force as collateral security. 

Now, it is contended by the plaintiffs, that as this note was 
charged as an item in an extensive account current, and the 
amount, many times over, afterwards credited, the earliest 
credits, by the rules of appropriation, must be applied to the 
payment of the earliest debits, and so-the note must be 
deemed absolutely paid, and the mortgage discharged, although 
there was constantly a large cash balance due, on such ac- 
count, from Atherton to the plaintiffs. But these conven- 
tional rules respecting the appropriation of payments are 
adopted only in the absence of proof of the agreements or 
acts of the parties regulating such application of payments. 
It is always at the election of a party indebted to another on 
more than one account, on paying money, to elect on which 
account the payment shall be applied; and this election being 
notified to the creditor, if he accept the payment, it shall be 
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deemed a payment on the account to which the debtor has 
directed it to be applied. Reed v. Boardman, 20 Pick. 441. 
So here, Atherton, having received notice from John Farnum 
& Co. that they still considered the mortgage in force, might, 
on consigning goods to them, have directed the proceeds to be 
applied specifically to the payment of the debt thus secured 
by mortgage ; and if they had accepted the consigned goods, 
sold them, and received money for the proceeds, to the amount 
of that note, it must have been deemed de facto payment, and 
the mortgage discharged. ‘This, however, never was done; 
the goods were consigned on general account, and the plain- 
tiffs were always in advance to Atherton. 

Such was the state of things when Atherton died; and on 
his estate being represented insolvent, the defendant, as his 
administrator, brought his estate and effects to a sale at auc- 
tion, at which Peter Farnum, one of the partners in the firm 
of John Farnum & Co. attended; the firm, as it appears in 
this case, being large creditors. The state of the factory and 
machinery was this: John Farnum & Co. had purchased 
one undivided half of the machinery of Buffum, the original 
co-purchaser with Atherton. Atherton had obtained a lease 
of the premises where the business was carried on, and had 
an unexpired term therein. ‘The interest, which the adminis- 
trator proposed to sell, was an undivided half of the ma- 
chinery, with the unexpired term in the mill, and the advan- 
tages incident thereto. 

A question then arose, whether the machinery, thus to be 
sold, still remained subject to the incumbrance of said mort- 
gage. Peter Farnum, being called upon, said he had a good 
and valid mortgage on the machinery, and that nothing had 
been paid upon it. The administrator then said he should 
sell, subject to whatever incumbrance was on it, and that the 
purchaser must take his risk. Peter Farnum became the pur- 
chaser at $3500. Now, whether any other purchaser might 
have successfully contested that mortgage with John Farnum 
& Co. for whose account it was purchased, or not, we think 
that ‘hey could not. After the declaration of Peter Farnum, 
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that the mortgage was in force, he must be taken to bid 
for the equity of redemption, and to take it, if the high- 
est bidder, as an equity of redemption; that is, the sum to 
be given after deducting the $2500 for which it stood mort- 
gaged. It has substantially the same effect as if enough 
of the machinery had been taken out to pay the $2500, and 
then bids were made for the residue. Such a declaration on 
the part of the holder of the mortgage would have a natural 
tendency to deter other buyers, and therefore he, and those 
for whom he acts, must be estopped from afterwards insisting 
that the mortgage was paid and discharged, by credits in ac- 
count, especially credits given for proceeds of goods, on which 
new advances were constantly made. The court are therefore 
of opinion, that the $2500, thus deemed paid by the mort- 
gaged goods, must be stricken out of the general account. 
The specific question is, whether the sum of $2500, part of 
the plaintiffs’ demand against the estate of the deceased insol- 
vent, should be allowed ; and this depends on the question, 
whether that debt has been paid, and the mortgage discharged, 
by its being introduced into the general account of the firm. 
For, if the mortgage remained in force at the time of the de- 
cease of the debtor, then it is very clear, as well upon prin- 
ciple as authority, that the creditors cannot prove their debt, 
without first waiving their mortgage, or, in some mode, ap- 
plying the amount thereof to the reduction of the debt, and 
then proving only for the balance. Amory v. Francis, 16 
Mass. 308. But in the present case, it is apparent from the 
evidence, that one half of the machinery upon which the 
mortgage, if in force, was a lien, exceeded the sum of $2500, 
and therefore if the plaintiffs retained the mortgage, no part 
of the $2500 can be proved. Being of opinion, for the rea- 
sons stated, that the mortgage did remain in force, and was 
so declared by one of the partners, when the mortgaged prop- 
erty was offered for sale, they are bound by it, and therefore 
cannot prove that $2500. 

In regard to the other question raised on the report, the 
court are of opinion, that the plaintiffs are bound to account 
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to the administrator for the $1752-81, in cash, and have 
no right to credit them, in their general account with the in- 
testate, in reduction of their claim. A factor has undoubtedly 
a lien upon all goods of his principal, consigned to him for 
sale, and in his actual or constructive possession, for his gen- 
eral balance. But before such lien attaches, the goods must 
have been delivered or sent to the consignee, or, at least, put 
upon their transit to him ; and an intention so to consign them, 
and an intimation of such intention by letter, whilst they 
remain in the actual possession and custody of the consignor, 
is not sufficient to create alien. In the present case, it ap- 
pears that the goods remained on the premises of the intestate 
at the time of his decease, and were subsequently forwarded 
by his son. But by whomsoever they were forwarded, it 
must have been without authority. It could not be by 
authority of the intestate, because all authority conferred by 
him ceased with his death; nor by the administrator, for he 
was not then appointed. But when the administrator was ap- 
pointed, the property vested in him, by relation, from the de- 
cease of the intestate. Com. Dig. Administration, B. 10. Long 
v. Hebb, Style, 341. Wonson v. Sayward, 13 Pick. 404. 

The goods, when forwarded, were the property of the ad- 
ministrator ; the consignees’ lien for their general balance 
against the intestate did not attach to them; and therefore the 
consignees must account for them to the administrator for the 
full amount, and their claim against the estate will be in- 
creased accordingly by withdrawing that credit. 


Moses Smiru vs. Netson Rosinson. 


Though a writ, in which the damages are laid at more than seventy dollars, is served 
by a constable, who has no authority to serve it, yet if the defendant enters his 
appearance generally, and does not except to the service, at the return term, he 
waives the irregularity, and cannot subsequently take advaniage of it. 


THIs was an action of assumpsit. The writ was directed 
‘to the sheriff of the county of Worcester, or his deputy, or 
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the constable or constables of Hardwick.” The ad damnum 
was eighty six dollars ; and the writ was served by a consta- 
ble of the town of Hardwick, who, by the plaintiff’s order, 
arrested the defendant. 

The action was entered at the June term of the court of 
common pleas, in 1845, when the defendant appeared by 
counsel, and the action was continued, from term to term, 
until June term 1846, when the defendant filed a motion that 
the action be dismissed, because the writ had not been 
served upon him agreeably to the statutes of this Common- 
wealth. The court overruled the motion. 'The facts .were 
entered upon the records of the proceedings of the court, and 
the action was continued till December term 1846; no objec- 
tion to the overruling of the aforesaid motion being on file. 
At December term 1846, the action was tried, and a verdict 
was returned for the plaintiff. The defendant then excepted 
to the ruling of the court on the motion to dismiss the action. 

E.. Fuller, for the defendant. By the Rev. Sts. c. 15, $ 71, 
a constable cannot serve a writ, in a personal action, in which 
the damages are laid at a greater sum than seventy dollars; 
and the only question is, whether the motion to dismiss was 
made seasonably. Delay to object to the service is not a 
waiver, where the officer had no authority to serve the pro- 
cess. Hart v. Huckins, 5 Mass. 260, and 6 Mass. 399. 
Simonds v. Parker, and Kittridge v. Bancroft, 1 Met. 508. 
Carlisle v. Weston, 21 Pick. 535. 

Chapin, for the plaintiff. The defendant, by appearing, 
without objection, waived the irregularity of the service. 
3 Chit. Gen. Pract. 525. Ripley v. Warren, 2 Pick. 592. 
The court has jurisdiction, when there is an actual, though 
not a legal service, if the defendant appears. See City of 
Lowell v. Parker, 10 Met. 309. Prescott v. Tufts, 7 Mass. 209. 

Dewey, J. The present is one of those objections that are 
cured by a general appearance. The only object of the ser- 
vice of the writ by a proper officer is, to bring the party into 
court; and if he voluntarily comes in and enters his appear- 
ance as a party on the record, any defect in the service is 
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cured. It would be otherwise if the defendant had come in 
specially, saving to himself all advantages, and for the alleged 
purpose of taking advantage of the defect of service. Knox 
v. Summers, 3 Cranch, 496. Pearson v. Rawlings, 1 East, 
77. For v. Money, 1 Bos. & Pul. 250. Fletcher v. Wells, 
6 Taunt. 191. Rawes v. Knight, 7 Moore, 461. 

In the present case, not only was there a general appear- 
ance entered at the first term, but a continuance of the case 
and further appearance from term to term to the fourth term, 
when, for the first time, the objection was raised of a defective 
service of the writ. 

The case differs essentially from those where there is a 
want of jurisdiction of the subject of the suit. In such cases, 
neither appearance nor direct consent of parties would give 
jurisdiction ; and a motion to dismiss may be sustained at any 
stage of the proceedings. But if the court have jurisdiction 
of the subject, and the only alleged defect is that of want of 
jurisdiction of the person, that may be cured by a general ap- 
pearance. Exceptions overruled. 


—_— 


James S. Wau vs. Georce S. Lakin & another. 
THe Same vs. CHARLES CHoate & another. 


The provision in Sé, 1841, c. 124, § 3, that the assignee of an insolvent debtor, in 
certain cases, may recover, from a creditor of such debtor, the property, or the full 
value of any property, assigned, sold, transferred or conveyed to the creditor by 
such debtor, with intent to give a preference to the creditor, does not extend to 
money paid by such debtor, though paid with intent to prefer the creditor: 
Money paid by such debtor, with such intent, cannot be recovered back by his 
assignee, by virtue of said statute, although the creditor, when he received the 
money, also purchased goods of such debtor, knowing him to be insolvent. 


THESE were actions of assumpsit for money had and re- 
ceived of Jacob Anthony, by the defendants, to the plaintiff’s 
use. ‘Trial before Dewey, J. whose report thereof was as 
follows : 

In the first of these cases, the plaintiff proposed to show 
that said Jacob Anthony, who had resided many years at 
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Northampton, in the county of Hampshire, left the Common- 
wealth in February 1846, and went to Utica in the State of 
New York, carrying with him a considerable amount of 
money, and also a large quantity of goods, consisting of boots 
and shoes; that he left secretly, and with intent to defraud 
his creditors; that he was, at that time, insolvent, or in con- 
templation of insolvency; that the defendants, being his 
creditors, went in pursuit of him, in April 1846, found him at 
or near said Utica, demanded of him payment of their debt, 
and that he thereupon paid them $800 in money, in discharge 
of said debt. 

The plaintiff offered further to show, that the defendants, 
when they received said $800, had reasonable cause to believe 
that said Anthony was insolvent ; that on the 8th of April 1846, 
a creditor of said Anthony applied to a master in chancery, 
in the county of Hampshire, for a warrant against said An- 
thony’s estate, under the insolvent laws, and that a warrant 
was issued accordingly, and the plaintiff legally chosen as- 
signee of said estate. 

The plaintiff insisted that, upon proof of the foregoing 
facts, he would be entitled, by virtue of St. 1841, c. 124, § 38, 
to recover of the defendants the money received by them as 
above stated. 

The defendants (denying that said Anthony was in fact 
insolvent, or that they had reasonable cause to believe him to 
be so, when they received said payment, ) contended that this 
action could not be maintained, if the facts offered to be 
proved were established. ‘Ist. Because a payment of money 
to the defendants, which was received by them in payment of 
a debt due them, was not a case within that clause of S¢. 1841, 
c. 124, $ 3, authorizing assignees of an insolvent debtor to re- 
cover the value of property transferred, or the property trans- 
ferred, in the hands of a preferred creditor. 2d. Because the 
receipt of money from an absconding debtor, in the State of 
New York, by a creditor thus pursuing him, and obtaining 
the money from him, in payment of a debt, was not a case 
within the provisions of the statute aforesaid.” 
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The plaintiff offered no evidence with a view to maintain 
the action upon St. 1838, c. 163, $ 10, and did not contend 
that he was entitled to recover by the provisions of that statute. 

The judge proposed to rule in favor of the defendants, tipon 
their first ground of defence above stated; and the case was 
then taken from the jury, by consent, under an agreement that 
the plaintiff should be nonsuit, if, in the opinion of the whole 
court, the defence could be sustained upon either ground taken 
by the defendants, supposing all the facts proved which the 
plaintiff offered to prove; otherwise, that a new trial should 
be granted. 

In the second of these cases, the payment of the money 
was admitted by the defendants, and under the same circum- 
stances as were alleged by the plaintiff in the preceding case. 
The only additional fact proposed to be proved in this case 
was, that the defendants, at the same time when they received 
the money sought to be recovered in this action, received, by 
way of purchase, a quantity of boots and shoes, the price of 
which was allowed by them in payment of a debt due from 
said Anthony to them. 

This case also was taken from the jury, under an agreement 
similar to that above mentioned in the first of these cases. 

B. F. Thomas, for the plaintiff. 

C. Allen, for the defendants. 

Dewey, J. By the principles of the common law, a pay- 
ment made by an insolvent debtor to his creditor might legally 
be received and retained, although, at the time of receiving 
such payment, the creditor had reason to. believe the debtor 
insolvent and unable to pay all his debts. Such payment 
could not be recalled for the purpose of restoring the amount 
thus paid to the general fund for distribution among all the 
creditors. It is incumbent upon the plaintiff, therefore, if he 
would sustain the present actions, to establish his right to 
reclaim the money, paid to the defendants, by some statute 
enactment. The St. of 1838, c. 163, it is conceded by the 
plaintiff's counsel, does not embrace the present case; the 
facts here found being wholly insufficient to bring the case 
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within the provisions of the 10th section of that statute. ‘T’o 
do so, it would be necessary to show that the payment was 
made by the debtor in contemplation of becoming an insol- 
vent debtor, and of obtaining a discharge under the provisions 
of that act. Gorham v. Stearns, 1 Met. 366. ‘That section 
does, in direct terms, embrace the case of payment of a debt 
with a view of giving a preference to a creditor; and if the 
other fact, required by that section, had existed, viz. that the 
payment, with a view to a preference, was made in contem- 
plation of obtaining a discharge under that act, the present 
actions might have been sustained. 

If any statute provision exists, authorizing the maintenance 
of these actions, it must be found in S¢. 1841, c. 124, $ 3. 
This statute introduced some material modifications of the 
St. of 1838, c. 163. It enlarged the provisions of that stat- 
ute, so as to extend the same to any applicant whose debts 
exceeded two hundred dollars. It further declared (¢ 3) that 
the debtor should not be entitled to a discharge “if, within 
six months before the filing of the petition by or against him,” 
‘being insolvent or in contemplation of insolvency, he shall 
make any assignment, sale, transfer, or conveyance, either 
absolute or conditional, of any part of his estate, real or per- 
sonal, intending to give a preference to a preéxisting creditor, 
or to any person who is or may be liable as indorser or surety 
for such debtor, unless said debtor shall make it appear that, 
at the time of making such preference, he had reasonable 
cause to believe himself solvent; and all preferences, so made 
or intended to be made, shall, as to the other creditors, be 
void; and the assignees may recover the full value of the 
property so transferred, or the property itself, from the creditor 
so preferred, provided the creditor, when accepting such pref- 
erence, had reasonable cause to believe such debtor was in- 
solvent.”’ This section materially modifies the former statute 
as to the necessity of showing that the debtor, at the time of 
making the preference, had in contemplation the purpose of 
obtaining his discharge under the insolvent law. Actual insol- 
vency, the creditor having reasonable cause to believe the 
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debtor insolvent, is sufficient to authorize the assignee to 
recover the property transferred by way of preference. But 
the further inquiry is as to the cases embraced within the pro- 
visions of this third section. Does it embrace the case of a 
payment, in money, of a debt due to a creditor? Upon an 
examination, there will be found, in St. 1841, c. 124, no pro- 
vision declaring the payment of a debt by an insolvent, in 
money, to be illegal, or authorizing an action by the assignee 
against such creditor to recover back the same, for distribution 
among all the creditors.. Either designedly, or otherwise, the 
ease of such payment of a debt is wholly omitted in this 
statute. It was introduced into the S¢. 1838, c. 163, $ 10, 
by direct words, and such payment of money, if made in 
contravention of that statute, was recoverable by the assignev. 

In framing the S¢. of 1841, c. 124, the previous St. of 
1838, c. 163, must have been fully known and understood. 
Indeed, to a great extent, it would seem to have been copied, 
in its language, in St. 1841, c. 124; but the clause found in 
St. 1838, as to “‘ payments” by an insolvent debtor, is wholly 
omitted in the statute of 1841, and, under the circumstances 
of the case, we must suppose designedly omitted, as one of 
the cases which would authorize a recovery by the assignee, 
under that act; leaving in force the right to recover back 
money paid by an insolvent debtor in contemplation of insol- 
vency, and obtaining a discharge under the act of 1838, if the 


creditor receiving such payment knows the purpose of the 


debtor. 

It was strongly urged upon us, at the argument, that it was 
against the whole policy of the insolvent laws thus to allow 
a payment to an individual creditor to be retained by him to 
his‘own use. If we look merely at the principle of equitable 
distribution of the whole assets among all the creditors pro 
rata, it would seem to be in derogation of that principle. But 
there are other considerations favoring the construction we 
have given. A different rule might be found to operate with 
great practical inconvenience in its application to payments 
made in the usual course of business. Many cases occur, of 
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traders and other persons, who do business, while there is a 
strong public impression, that if their debts were at once all 
demanded, there might not be assets sufficient to pay them; 
yet who continue to pay such debts as are most strongly 
pressed, hoping to survive their embarrassment, and by bet- 
ter success in business eventually to discharge their entire 
indebtedness. Whether it would be sound policy to disturb 
such payments may certainly be somewhat questionable. 

We, however, place our decision, in the present case, upon 
the ground that the case of payment, in money, of an ex- 
isting debt, by an insolvent debtor, is not among the cases 
embraced within the provisions of $3 of St. 1841, c. 124. 
There is, therefore, no statute provision which will authorize 
us to sustain the present action. 

Upon the other point raised in the defence, that all the acts 
done by the defendants were done in the State of New York, 
and therefore not to be affected by our statutes, we give no 
opinion. 


In the second of these cases, there is a fact not existing in © 


the first, namely, that the defendants, when they received 
money in part payment of an existing debt, also purchased a 
quantity of shoes, the price of which was allowed by them 
in further payment of their debt. ‘This fact can have no ten- 
dency to charge the defendants in this action, which is insti- 
tuted solely to recover the money paid by the debtor to ‘aem 
on account of his indebtedness. 
Plaintiff nonsuit in both cases. 


| 


EBENEZER E. Assott vs. Timotuy N. Upnam. 


A mortgagee of land and a mill thereon, who enters on the mortgaged premises, 
and causes the tenant thereof, who is in possession under a parol lease from the 
mortgagor, to attorn, jis an occupant of the mill, within the meaning of the Rey. 
Sts. c. 116, § 24, which give an action ‘‘ against the person who shall own or 
occupy the mill at the time the action is brought,” to recover annua!’ or gros# 
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damages awarded to the plaintiff for the flowing of his lands by the dam of the 
mill, although such mortgagee does not enter upon the premises for the purpose 
of foreclosing the mortgage. 


Tis was an action of debt, brought to recover the gross 
damages awarded to the plaintiff, by a jury, against Nahum 
Howe, on a complaint preferred against said Howe, by the 
plaintiff, under the Rev. Sts. c. 116, which prescribe proceed- 
ings for the support and regulation of mills. The action was 
founded on § 24 of said chapter, which provides that when 
a person, whose land is flowed by a mill dam, has obtained a 
verdict for the annual or gross damages caused thereby, he 
‘‘may maintain an action of assumpsit or debt therefor, in the 
court of common pleas, against the person who shall own or 
occupy the mill when the action is brought.” 

At the trial in the court of common pleas, before Merrick, J. 
the plaintiff gave evidence that the defendant held a mortgage 
of the mill, (the dam of which caused the flowing of the plain- 
tiff’s land,) given by said Nahum Howe before the filing of 
the original complaint, on which the plaintiff obtained an award 
of damages as above mentioned. ‘The plaintiff also gave 
evidence tending to show that the defendant was in the actual 
“occupation of the premises on which the mill stood, or part 
thereof, some time before the commencement of this action; 
and also that the defendant, as mortgagee, had entered on the 
premises, and leased them, by parol, at a stipulated rent, to 
tenants, who were in, under such leases, when this action was 
commenced ; also evidence tending to show that the defend- 
ant entered upon the premises, or a part thereof, being in the 
actual occupation of the tenants of the mortgagor, who were 
in under parol leases, and caused said tenants to attorn to him 
and pay rent to him; and that he was in the receipt of such 
rent, when this action was brought. 

Upon this.evidence, the judge instructed the jury, ‘that if 
they should find that the defendant, as mortgagee, had entered 
into and taken possession of the premises, and had leased 
them to tenants at a stipulated rent, and they had entered and 
enjoyed the premises under such leases; or if they should find 

toe 
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that, the premises being in the actual possession of the tenants 
of the mortgagor, the defendant entered thereon, as mortga- 
gee, and caused such tenants to attorn to him, and they agreed 
to pay their rent to him; the defendant must be held to be the 
occupant of the estate, and liable, as such, to the provisions 
of § 24 of c. 116 of the Rev. Sts. although he was not in 
possession for the purpose of foreclosing the right in equity 
of redemption, for breach of the condition of the mortgage.” 

The jury found a verdict for the plaintiff, and the defend- 
ant alleged exceptions to the aforesaid instructions. 

Barton §& Bacon, for the defendant, objected to so much 
only of the instructions as related to the effect of the defend- 
ant’s causing the tenants of the mortgagor to attorn to him. 

N. Wood, for the plaintiff. 

Dewey, J. The right to recover the gross damages awarded 
by a jury, upon a complaint for flowing land, and the persons 
liable to such action, are questions that must be settled by the 
provisions of Rev. Sts. c. 116, containing the various statute 
enactments respecting the erection of mills. Whether it be 
reasonable that gross damages should be recoverable of a tem- 
porary occupant of a mill, and whether injustice may not some- 
times be done by permitting such recovery of a tenant for a 
short term, are questions not within our province to decide, 
The legislature has plainly authorized such recovery of an oc- 
cupant of the mill, and the sole inquiry is, whether the instruc- 
tions of the presiding judge, as to the facts necessary to con- 
stitute the defendant such occupant, were correct in point of 
law. And it seems to us, that the instructions upon this point 
were entirely correct. 

Without attempting to define the term “occupant,” or to 
state, with precision, what might constitute such occupancy 
as would bring a party within the purview of this statute, we 
are clearly of opinion that when a mortgagee makes an entry, 
under his mortgage title, upon the premises, and demands of 
the tenant, holding by parol lease from the mortgagor, to 
attorn to him, and the tenant assents to such demand, such en- 
try and attornment are quite sufficient to make the mortgagee 
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the occupant of the mill, within the provisions of the stat- 
ute. It is to be borne in mind, that the leases to the tenants 
were by parol. 

To charge the defendant, it is not necessary that the entry 
should have been made by him for the purpose of foreclosing 
the mortgage. Having the legal estate and the right of 
entry, he might make an entry; and if assented to by those 
having the possession, or peaceably acquired by him, it would 
have the effect to transfer to him the possession, although, 
without further proceedings, it would be unavailing as an 
entry to foreclose. Exceptions overruled. 


Aumonp BREWER vs. SUMNER SIBLEY. 


An objection to a writ, that it has not a proper seal, is waived, if not taken at the 
first term of the defendant’s appearance. So of an objection to a writ, that the 
defendant is summoned “ to answer to A. B. or his authorized attorney, C. D.” 

Tf objections to the mere form of an original writ can be taken by a defendant, ona 
writ of review sued out by him after he has been defaulted by mistake at the re- 
turn term of the original writ, they must be taken at the return term of the writ of 
review, or they are waived. 

Whether objections to the mere form of an original writ can be taken on a writ of 


review, quere. 


Tus was a writ of review, brought by the defendant. 
The original action was assumpsit on an account annexed to 
the writ, and was commenced in the court of common pleas. 
The original writ bore the seal of the supreme judicial court, 
and was made returnable to.the court of common pleas, at the 
March term 1845, when and where the defendant was sum- 
moned, “to answer to Almond Brewer of Hardwick, or his 
authorized attorney, Hoffield Gould.” The writ was duly 
served on the defendant, and was entered in said court at the 
return term, when the defendant was defaulted. At the June 
term of said court, in 1845, the defendant petitioned for a 
review or new trial, because he had been defaulted by mistake 
of his counsel. Ata subsequent term, said court: ordered a 
review of said action, and a writ of review issued. dated 
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February 23d 1846, returnable at the following June term of 
said court, at which term it was duly entered by the defend- 
ant, and was thence continued, from term to term, until De- 
cember term 1846, when the defendant, after he had moved 
the court for an indorser of the original writ, filed a motion 
that the plaintiff’s action might be dismissed, “because there 
is no sufficient writ issuing out of the office of the clerk of 
this court, as the law requires, as appears of record; and also 
because there is no sufficient description of the parties to said 
action, as appears of record.” 

The court dismissed the action, and the plaintiff alleged 
exceptions. 

Newton, for the plaintiff. 

W. A. Bryant, for the defendant. 

Dewey, J. The omission to affix a proper seal to a writ 
issuing from this court, is such error as will abate the writ, 
if the objection be properly taken. Hall v. Jones, 9 Pick. 
446. But such objection must be taken at the first term of 
the appearance of the defendant. Although a seal is one of 
the requisites of a proper writ, yet the want of it will furnish 
no cause for a motion in arrest of judgment. Foot v. Knowles, 
A Met. 386. It is a mere defect in form, which, if relied upon, 
must be taken in due season; and if not thus taken, the ex- 
ception is waived. 

Assuming that objections of form were open to the defend- 
ant, upon a writ of review, the present objection ought to 
have been taken at the return term of the writ of review, and 
not postponed to the third term. ‘Taking the case in the 
most favorable view for the defendant, we think his motion 
to dismiss, for want of a proper seal, ought not to have been 
allowed. 

The other ground for dismissal is also an objection to the 
form of the writ. The allegation that the defendant was 
summoned to answer to Almond Brewer, ‘or his authorized 
attorney, Hoffield Gould,” was certainly a very irregular mode 
of stating the party plaintiff. But these last words may, 
we think, be treated as surplusage, and the proceeding be 
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considered as instituted solely in the name of Almond Brewer. 
It was so treated by the defendant, in his petition fora review 
But if otherwise, yet the objection was too late. Simonds 
v. Parker, 1 Met..508. Carpenter v. Aldrich, 3 Met. 58. 

We have also doubts whether, upon a writ of review, any 
merely formal objections to the original writ are open to the 
party suing out such writ of review. If authorized only by 
an application to the court, as would be the more ordinary 
course, and as was the case here, the foundation for the appli- 
cation for a review would be, that the party had a substantial 
defence, upon the merits, of which he had been deprived by 
some casualty. It would seem to be quite reasonable, in such 
case, to restrict the defence to the merits, and not allow the 
party to quash the writ for defects of form. But, without 
expressing a more decided opinion upon this latter point, we 
think the motion to dismiss ought not to have prevailed. 
The exceptions are sustained, and the case is to be remitted 
to the court of common pleas. 


BenartaH Morse vs. Siuas GoppaArp. 


If a lessee, to prevent being actually expelled from the demised premises, yields the 

_ possession thereof, and attorns, in good faith, to one who has a title paramount 
to that of the lessee and his lessor, and also a right to immediate possession, this 
is equivalent to an actual ouster, and is a good defence to an action, brought by 
the lessor against the lessee, for rent. 


TH1s was an action of debt, brought to recover five dollars, 
the amount of one month’s rent of a tenement. At the trial 
in the court of common pleas, before Washburn, J. on appeal 
from a justice of the peace, the plaintiff put into the case a 
lease, made by him to the defendant, dated January 6th 1846, 
of a certain tenement, for one year, reserving rent in monthly 
payments, and stated that the action was brought for the 
rent of the month ending April 6th 1846. The defendant 
admitted that he entered into the tenement, under the lease, 
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and that he was still in possession. But he proposed to show, 
in defence, that in February 1846, W. M. Benedict and P. 
Merrick, being the owners of the tenement, entered into the 
same, and required the defendant to pay rent to them, and 
that he, in order to prevent being expelled therefrom, agreed 
to pay rent to them, after that time. ‘The plaintiff objected 
to the competency of such evidence ; but the court ruled that 
it was admissible. Thereupon the defendant introduced evi- 
dence tending to show that, on the 21st of February 1846, the 
attorney of said Benedict and Merrick (in company with two 
Witnesses) met the plaintiff in the street, and informed him 
that he was going to take possession of that part of the house 
in which the defendant lived; that said attorney and two 
witnesses went to the house, and went into the part occupied 
by the defendant, and told him they had come to turn him 
out unless he would agree to attorn, and become the tenant 
of said Benedict and Merrick, and pay rent to them; that the 
defendant yielded, and agreed so to pay rent; that they went 
from the house, and found the plaintiff, and told him what had 
been done, and what the defendant had agreed to do. It did 
not appear that any evidence was shown to the defendant, at 
that time, of any title in Benedict and Merrick. In order to 
prove their title at the trial, the defendant introduced sun- 
dry deeds, and other evidence. [See Benedict v. Morse, 10 
Met. 223. ] 

The judge instructed the jury, that if the defendant bona 
fide yielded possession of the premises to Benedict and Mer- 
rick, to prevent being actually expelled, and the plaintiff then 
had rotice of this; and if the defendant had satisfactorily 
proved that Benedict and Merrick owned the estate by a good 
title, and had a right to take immediate possession, at the time 
when they undertook to turn the defendant out of possession 
— their title and possession being adverse to those of the de- 
fendant and his lessor —such yielding of possession was 
equivalent to an actual ouster, and was competent evidence 
in defence to the plaintiff’s claim, sued in this action, for rent 
accruing after such yielding of possession ; the burden of proof 
being upon the defendani. 
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The jury returned a verdict for the defendant, and the 
plaintiff excepted to the judge’s instructions. 

Bridges, for the plaintiff, cited 1 Phil. Ev. (8th ed.) 342, 
note (2). Doev. Smythe, 4 M. & S. 347. Cobb v. Arnold, 
8 Met. 398. Pendleton v. Dyett, 4 Cow. 581. Doe v. Mills, 
2 Adolph. & Ellis, 17. 2 Leigh’s Nisi Prius, 723. 

Randall § Hartshorn, for the defendant, were stopped by 
the court. 

Suaw, C. J. In a justice action of debt for a month’s rent, 
the defence was, that the defendant had been ousted, by per- 
sons having a paramount title, before the commencement of 
the time for which the rent was claimed. 

The defendant offered evidence to show, that persons hav- 
ing a valid title, paramount to that of the defendant and his 
Jessor, the plaintiff, and having an immediate right of entry, 
and of possession under it, made an actual entry on the prem- 
ises, and required the defendant to pay rent to them from the 
time of such entry, or quit the premises. But it is objected 
to this defence, that a tenant cannot contest the title of his 
lessor, nor set up a paramount adverse title in a third person 
And we think it well settled, that a lessee, taking the estate 
of his lessor, and entering into possession under it, admits 
his title, and is estopped from denying that title ; or, what is 
in effect the same thing, is estopped from setting up an out- 
standing title in a third person. Doe v. Smythe, 4M. & 8. 
347. Doe v. Mills, 2 Adolph. & Ellis, 17. But this is not 
inconsistent with another rule, that where there is an eviction 
or ouster of the lessee, by a tltle paramount, which he cannot 
resist, it is a good bar to the demand for rent, on the plain 
ground of equity, that the enjoyment of the estate is the con- 
sideration for the covenant to pay rent, and when the lessee 
is deprived of the benefit, he cannot be held to pay the com- 
pensation. Bac. Ab. Rent, L. Cruise’s Dig. tit. 28, ¢.3. It 
is not enough, therefore, that a third party has a paramount - 
title ; but, to excuse the payment of rent, the defendant must 
have been ousted or evicted, under that title. Hunt v. Cope, 
Cowp. 242. Pendleton v. Dyett, 4 Cow. 581. 
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But an eviction under a judgment of law is not necessary. 
An actual entry, by one having a paramount title and present 
right of entry, is an ouster of the tenant. He cannot law- 
fully hold against the title of such party. He is not bound 
to hold unlawfully, and subject himself to an action, and is 
not, therefore, compellable to resist such entry. Hamilton v. 
Cutts, 4 Mass. 349. So, when an execution creditor is put 
into possession by the sheriff, under the levy of an execution, 
he has the actual and exclusive possession, and may maintain 
trespass. Gore v. Brazier, 3 Mass. 523. 

There is a recent case, which seems to us alike in principle. 
Smith v. Shepard, 15 Pick. 147. A mortgagor in possession 
made a lease for years, reserving rent. Afterwards, the mort- 
gagee, having a paramount title, entered, as he lawfully might, 
with right to take the rents and profits. In a suit by lessor 
against lessee for rent, such entry under a paramount title was 
held to be an ouster, and a good bar to the action. 

It is to be understood, that when a tenant thus relies on an 
ouster 77 pais, without judgment, he has the burden of prov- 
ing the validity of the elder title, the actual entry under it, 
and that he acted in good faith, and without collusion with 
the party entering. 

The instruction to the jury was, that if the defendant, bona 
fide, had yielded possession of the premises to Benedict and 
Merrick, to prevent being actually expelled; that the plaintiff 
had notice of this; and that, upon the evidence, Benedict and 
Merrick had a good title, paramount to that of the defendant 
and his lessor, and the right of immediate possession; their 
entry was equivalent to an actual ouster, and was a good de- 
fence to the action for rent. This direction, we think, was 
right; and the jury, by returning a verdict for the defendant, 
affirmed these facts. Exceptions overruled. 


OCTOBER TERM 1847. 181 


Benedict & another v. Cutting. 


Wituiam M. Benepict & another vs. TuanteL Currine. 


C. and M. entered into a recognizance before a justice of the peace, the condition of 
which was, that M. should enter, in the next court of common pleas, the action 
of A. and B., brought before said justice, to eject M. from certain premises described 
in the complaint in said action, and transferred by said justice, at M.’s request, to 
said court—the title to said premises being brought in question by M.—and 
should pay all rents then due to said A. and B. for the use and occupation, by M., 
of said premises, and all intervening rent, damages and costs, and should do and 
receive that which said court should enjoin upon him: M. entered said action, 
according to said condition, and prosecuted it to final judgment against him: and 
an execution, issued against him for the costs of the suit, was returned unsatis- 
fied: The justice did not return the recognizance to the next court of common 
pleas, with the other papers in the case, and it was not filed in the clerk’s office 
till after said final judgment: After it was filed in the clerk’s office, A. and B. 
brought an action of debt on it against C., in the court of common pleas. Held, 
that the recognizance was a record of that court, within the meaning of the law, 
though not extended on the book of records; that it sufficiently showed, on its 
face, the cause of its caption, and the jurisdiction of the justice; and that A. and 
B. were entitled to recover of C. the rent due to them from M. at the date of the 
recognizance, and all intervening rent, and the costs of the aforesaid action. 


TuIs was an action of debt on the following recognizance. 
“Memorandum. Worcester ss. At a justice court held before 
the subscriber, this 13th day of April, A. D. 1844, personally 
appeared Benaiah Morse of Millbury, in said county, as prin- 
cipal, and Thaniel Cutting and Leonard Hill, of the same 
Millbury, and acknowledged themselves to be severally in- 
debted unto William M. Benedict of said Millbury, and Pliny 
Merrick of Worcester, in said county, in the sum of three 
hundred dollars, to be levied,” &c. ‘'T'he condition of the 
- recognizance is such, that if the said Morse shall enter, at the 
court of common pleas, next to be holden at Worcester, on 
the third Monday of June next, the action of said Benedict 
and Merrick against him, brought before me, to eject the said 
Morse from certain premises described in the complaint in sai? 
action, this day heard and transferred, at the request of saia 
Morse, the defendant, by me, to the said court of common 
pleas, (the title to said premises being brought in question by 
said defendant,) and also shall pay all rents now due to said 
Benedict and Merrick, for the use and occupation, by him, of 
said premises, and all intervening rent, damages and costs, and 
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shall do and receive that which said court shall enjoin upon 
him, the said Morse, then this recognizance to be void; other- 
wise, to remain in full power, force, and virtue. Elias Forbes, 
Justice of the Peace.”’ 

The declaration was as follows: ‘For that one Benaiah 
Morse, as principal, and Leonard Hill and said Cutting, as 
sureties, at a justice’s court held at said Millbury, by Elias 
Forbes, Esquire, then and ever since a justice of the peace, 
in and for said county of Worcester, duly authorized by law 
to take recognizances, personally appeared before said justice, 
and, by their recognizance, acknowledged themselves to be 
severally indebted unto the plaintiffs, in the sum of three 
hundred dollars; it being upon a complaint made by the 
plaintiffs, against said Morse, that he was in possession of cer- 
tain real estate belonging to the plaintiffs, against law,-and 
against the right of the plaintiffs; the title to which said real 
estate the said Morse, by his plea, brought in question; and 
at his request the case was transferred to the court of common 
pleas, next to be holden at Worcester, in said county, on the 
third Monday of June then next ensuing, having jurisdiction 
of the subject matter of the cause. The condition of the 
said recognizance was, that said Morse should enter, at the said 
court of common pleas, the said action of said plaintiffs against 
him, and should pay all rents then due to said plaintiffs for 
the use and occupation, by him, of said premises, and all in- 
tervening rent, damages and costs, and do and receive all that 
said court should enjoin upon him, said Morse. Which said 
sum of three hundred dollars was adjudged by said justice to 
be areasonable sum. And the said recognizance was returned 
to the said court of common pleas, according to law. And 
the plaintiffs aver that said complaint was entered in said 
court of common pleas, there heard and tried, and a verdict 
rendered for possession of said real estate in favor of the plain- 
tiffs, and that exceptions were taken, by the said Morse, to the 
rulings and directions of the presiding judge, in the trial of 
said complaint, which said exceptions were argued, and de- 
termined and overruled, at the last September term (1845) of 
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the supreme judicial court, in and for said county of Worces- 
ter, and judgment rendered upon the said verdict,* for the 
possession of said estate, and costs of court, taxed at sixty 
two dollars and forty six cents. Execution issued on the 
twenty first day of February last past, (1846,) and is returned 
into said court, wholly unsatisfied for said costs. And the 
plaintiffs aver that neither the defendant nor said Morse, nor 
said Hill, has ever paid said costs. And the plaintiffs aver 
that neither the said Morse nor the said Cutting or Hill has 
paid the said rent due and in arrear, and all intervening rent, 
damages and costs, but they have wholly neglected the same ; 
and by reason of such neglect, the defendant has broken the 
condition of his recognizance as aforesaid ; which said recog- 
nizance is in full force and unsatisfied, as by the record 
thereof, with said-justice, and in the said court of common 
pleas, will fully appear. Whereby an action hath accrued to 
the plaintiffs,” &c. 

At the trial in the court of common pleas, before Wash- 
burn, J. the plaintiffs offered in evidence the foregoing paper, 
purporting to be the recognizance declared on. The defend- 
ant objected to, its admission, on two grounds. FYrst, that 
this recognizance had never become a matter of record of the 
court of common pleas. On this point, it was admitted that 
the copies, in the case referred to in the recognizance, were 
filed in the court of common pleas, to which the case was 
removed by the defendant in that action, (the principal in 
this recognizance, ) and that the action was prosecuted to final 
judgment, as was set forth in the plaintiffs’ declaration ; that 
Forbes, the justice, did not send up the recognizance with 
the other papers in the case; and that it was never filed in 
the clerk’s office of that court till March 3d 1846, just before 
the commencement of this action. 'The recognizance showed 
an indorsement by the clerk, that it was “filed March 3d 
1846;” but there was no evidence that it had been spread 
upon the records of the court. 


* See 10 Met. 223. 
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Secondly, the defendant objected to the competency and 
validity of the recognizance, because it aid not set forth 
sufficiently the cause of its caption. 

The defendant objected to the plaintiffs’ recovering any 
thing for rent in arrear, as claimed in their declaration, because 
the recognizance did not show that any rent was claimed by 
the plaintiffs in the original action, nor that the action was 
brought under the provisions of the 104th chapter of the re- 
vised statutes. 

The plaintiffs thereupon produced a copy of the original 
complaint, (which was in the form allowed by the Rev. Sts. 
c. 104, § 4,) and also produced a copy of the record of the 
justice’s proceedings on said complaint, and offered them in 
evidence to show, among other things, the form and nature 
of the original action, and that the plaintiffs therein claimed 
rent, upon the hearing before the justice. 

The defendant also objected to the plaintiffs’ right to re- 
cover, in this action, the costs recovered in the original action. 

The judge admitted the recognizance, the copy of the 
original complaint, and the copy of the record of the justice’s 
judgment, and instructed the jury that the plaintiffs had a 
right to recover the rent claimed in their declaration, and the 
costs of the former suit. The jury returned a verdict for the 
plaintiffs accordingly, and the defendant alleged exceptions. 

Bridges, for the defendant. The recognizance must stand 
or fall by itself, and cannot be helped aliunde. 'The cause 
of its caption must fully appear upon its face, so that the 
jurisdiction of the magistrate may appear. Commonwealth 
7, Downey, 9 Mass. 520. Commonwealth v. Daggett, 16 . 
Mass. 447. Bridge v. Ford, 7 Mass. 209. In the present 
case, the magistrate’s jurisdiction does not appear on the 
recognizance, but only in the declaration. 

The declaration must be on a record of the court; Bridge 
v. Ford, 4 Mass. 641; and the record should be full, before 
the declaration is made. See Commonwealth v. M’ Neill, 19 
Pick. 136. Commonwealth v. Bail of Gordon, 15 Pick. 193. 
The recognizance, in the present case, is not declared on as a 
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record of the court of common pleas, but as a record with the 
justice and in the court of common pleas. ‘There is, in- 
deed, an averment that the recognizance was returned to the 
court of common pleas according: to law; but the evidence 
disproved this averment, and showed that it was not returned 
to the court until after the cause in which it was taken was 
at anend. See 19 Pick. whi sup. Bartholomew v. Chapin, 
10-Met. 1. Commonwealth v. Baird, 9 Met. 407. 

The recognizance does not show that there was any rent 
in arrear, though the declaration alleges it. 

Randall § Hartshorn, for the plaintiffs. The recogni- 
zance is sufficient, in itself, although not so full as it might 
have been. It shows the cause of its caption, namely, that 
a complaint was pending against Morse, in which title to real 
estate came in question, and that he requested a transfer of 
the case to the court of common pleas. ‘The cause of taking 
the recognizance is therein set forth as fully as in Bartholo- 
mew v. Chapin, or in Commonwealth v. M’ Neill. 

The magistrate might have been subjected to a fine, for not 
returning the recognizance at the first term; Hx parte Neal, 
14 Mass. 205; but his neglect cannot deprive the plaintiffs 
of their rights. Papers on file, in a case, are records, though 
not put on file so soon as they ought to be, and though not 
extended on the clerk’s book of records. Pruden v. Alden, 
23 Pick. 184. 

~Suaw, C. J. Debt upon a recognizance, entered into by 
the defendant and two others, before a justice of the peace, 
conditioned to enter a case then pending before said justice, 
and removed to the next court of common pleas, at the re 
quest of the defendant ; the title to real estate having beer 
brought in question. It was described, in said condition, to be 
an action of said Benedict and Merrick against Benaiah Morse, 
brought before said justice, ‘‘ to eject the said Morse from cer- 
tain premises described in the complaint in said action,” and 
further conditioned to pay all rents then due to said Benedict 
and Merrick, and all intervening rent, damages and costs, and 
to do and receive, &c. At the trial, several objections were 
16 * 
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taken by the defendant, which, being overruled, are now 
brought up by a bill of exceptions. 

1. It was objected that this recognizance had never become 
a record of the court of common pleas. This appears to us to 
be founded in a mistaken view of the course of practice in 
such cases, and is not warranted by the facts as they appear 
on the record. 'T‘he case, in which this recognizance was 
taken, was seasonably entered in the court of common pleas, 
by the clerk, by placing the title of the cause on his docket. 
It was the duty of the defendant to enter the case at that 
court, and he did so; and this necessarily carried with it al! 
the papers from the justice’s court necessary to the prosecution 
of the cause, and of course it included the recognizance. If 
the file of papers was not actually delivered, at that time, to 
the clerk of the court, they were subject to the control of the 
court, and might be ordered in at any time, and, when actually 
filed, would be considered as filed nune pro tune. 'The pa- 
_ pers, when so filed, are part of the record, within the mean- 
ing of the law. It is not necessary that matters should be 
entered at large on the books of the court, to be a record. 
The dockets and files constitute the record, until it can be 
made up in form, by the proper recording officer. Pruden v. 
Alden, 23 Pick. 184. The entry of the action in the common 
pleas carries with it all the papers, including the recog- 
nizance, returnable to that court, and they become a record 
of that court. ‘The papers may be brought in for use, when 
wanted for use, as in other cases, where the common practice 
is for the attorney of the appellant to keep the custody of the 
copies, until the trial, or until wanted for use. 

2. It is further objected that it does not appear that the pro- 
ceeding before the magistrate was a proceeding under the land- 
lord and tenant act, viz. Rev. Sts. c. 104. In ordinary cases, 
founded on a general statute, it is not necessary to cite the 
statute, or refer to it in terms; it is sufficient to state such 
facts and such a case as falls clearly under the statute. But 
a ‘ortiori is it not necessary under this statute; because the 
statute itself, ¢ 4, prescribes a simple form of proceeding It 
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provides that the plaintiff may take, from a justice of the 
peace, a writ in the form used for an original summons, sum- 
moning the defendant to answer the plaintiff, “for that the 
defendant is in possession of the lands or tenements in ques- 
tion, which he holds unlawfully and against the right of the 
plaintiff ; and no other declaration shall be required.” Here 
the case is described as an action, brought before a justice cf 
the peace by the present plaintiffs against the defendant, to 
eject him from certain premises. This describes, in language 
sufficiently intelligible, a proceeding under Rev. Sts. c. 104, 
and shows that the magistrate had jurisdiction and authority 
to take the recognizance. 

The case of Commonwealth v. Baird, 9 Met. 407, was cited 
as an authority for the defendant. In that case, the recogni- 
zance was not returned to the court, before which the defend- 
ant was bound to appear, and therefore never became a record 
of that court. No scire facias would lie on it in the court 
of common pleas, because it was not returnable to that court, 
and had not become a record of that court, by appeal or other- 
wise, and could not so become, because not returned to the 
court or magistrate before whom the party bailed was bound 
to appear. In the case at bar, the recognizance was return- 
able to the court of common pleas, is in fact returned there, 
and become a record of that court. 

E'xceptions overruled. 


2 


Roya Tarr vs. ANnanitas Girrorp & another. 


D., as principal, and G., as surety, gave a joint note to T. in March 1841, payable 
in April 1842; In April 1843, T. demised a farm to D. for one year, by a written 
lease, which contained a provision that the produce and profits of the farm should 
be holden for the payment (among other debts of D.) of the aforesaid note: T. 
took no measures to obtain the produce of the farm, but permitted D. to dispose 
of it, without objection; and G. had no knowledge of said provision in the lease, 
until after D. had disposed of said produce. Held, in a suit by T. on the note 
that his omission to obtain the produce of the farm and apply it to the payment 
or part payment of the note, did not discharge G. from his liability to pay the note 
in full. 


188 WORCESTER. 


Taft v. Gifford & another. 


ASSUMPSIT On a joint and several note for $175, given to the 
plaintiff by Nelson Darling, as principal, and Ananias Gifford, 
as surety, dated March 8th 1841, and payable on the Ist of 
April 1842. The action was commenced in the court of com- 
mon pleas, where Darling was defaulted, and Gifford made 
defence. At the trial, before Washburn, J. the defendant 
Gifford put into the case a lease made by the plaintiff to said 
Darling, dated April 8th 1843, demising to him, for one year 
from the first of said April, a farm in Uxbridge, and the build- 
ings thereon, except certain rooms in one of the houses, &c. 
which the plaintiff reserved for his own use. ‘The lease con- 
tained this clause: ‘Said lessee yielding and paying therefor, 
at the expiration of this lease, the sum of ninety five doilars ; 
and the produce and profits of the farm are holden for the 
payment of two certain notes of hand, one for ninety five 
dollars, bearing even date with this indenture, signed by said 
Darling, and the other for one hundred and seventy five dol- 
lars, and dated March 8th 1841, signed by said Darling and 
Ananias Gifford,’ &c. (the note in suit.) “And said Darling 
is to board said Taft, at $1:75 per week, as long as said Taft, 
boards in said Darling’s family, towards the ninety five dol- 
lar note.” 

It was contended by the defendant Gifford, that the plain- 
tiff, having by said-lease taken security, on the produce of 
the farm, for the payment of the note in suit, had permitted 
the produce to be disposed of, to the injury of said defendant, 
who was a surety on the note, and had thereby discharged 
his liability. 

There was evidence tending to. show that Darling occupied 
the farm, under said lease, and that the plaintiff boarded with 
him; that Darling raised crops of considerable value, some 
part of which were carried from the farm, or were sold, by 
him; and that the plaintiff knew that this was done, and 
made no objection. 

The case was submitted to the jury, upon the following 
(among other) instructions: “That if the plaintiff took the 
pledge or mortgage of the produce of the farm, after the 
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note in suit was due and payable — unless it was known to 
the defendant, and he did something or omitted something in 
consequence of it—the defendant could not set up, in de- 
fence to this action, the fact that the plaintiff permitted Darling 
to carry off the produce without objection.” 

A verdict was returned for the plaintiff, for the full amount 
of the note; and, upon being questioned by the court, the 
jury stated that they found their verdict solely upon the 
sround that Gifford had no knowledge of the provisions of 
the lease, as to securing the note, until after the produce was 
disposed of by Darling. 

The defendant Gifford alleged taney to the instructions 
given to the jury. 

B. F. Thomas §& Hartshorn, for Gifford. In equity, a 
surety is discharged by the principal’s preventing him from 
having the benefit of collateral or other security. 1 Story on 
Bq. $$ 324-327, 477, 499-502, 638. Copis v. Middleton, 
Turn. & Russ. 229. Belcher v. Hartford Bank, 15 Connect. 
381. Hodgson v. Hodgson, 2 Keen, 704. Neimcewicz v. 
Gahn, 3 Paige, 614. American Bank v. Baker, 4 Met. 175, 
and books there cited. Hayes v. Ward, 4 Johns. Ch. 130. 
New London Bank v. Lee, 11 Connect. 112. Homer v. 
Savings Bank, 7 Connect. 478. Eastman v. Foster, 8 Met. 
19. Law v. Hast India Co. 4 Ves. 833. 

The rule is the same at law. Samuell v.- Howarth, 3 
Meriv. 277. Dunn v. Slee, Holt N. P. 402. Melvill v. 
Gilendining, 7 Taunt. 126. Bardwell v. Lydall, 5 Moore & 
Payne, 327, and 7 Bing. 489. Baker v. Briggs, 8 Pick. 122. 

It is immaterial whether the surety knows of the security 
given to the principal; and therefore the instruction given to 
the jury, and upon which they found their verdict, was wrong. 

In Sir Samuel Romilly’s argument, in Craythorne v. Swin- 
burne, 14 Ves. 162, he said, ‘‘a surety will be entitled to stand 
in the place of the creditor, not only through the medium of 
contract, but even by means of securities entered into without 
the knowledge of the surety.” And this doctrine was ap- 
proved by Lord Eldon, in the decision made by him in that 
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case, and in the case of Mayhew v. Crickett, 2 Swanst. 191. 
It was also approved by Lord Brougham, in Hodgson v. Shaw, 
3 Myl. & K. 191. 

Though the produce of the farm was not in existence when 
the hypothecation was made, yet the title to it passed, as be- 
tween the parties. Aliter, perhaps, as to the creditors of 
Darling. Butterfield v. Baker, 5 Pick. 522. Macomber v. 
Parker, 14 Pick. 497. Lewis v. Lyman, 22 Pick. 437. 
Jones v. Richardson, 10 Met. 481. 

Chapin, for the plaintiff. This defence cannot be made to 
a joint action against both makers of the note. ‘There cannot 
be two different judgments in such a case. Baker v. Briggs, 
8 Pick. 128, 129. Carpenter v. King, 9 Met. 511, 517. 
Even in the case of a joint and several contract, this defence 
could not be maintained. Therefore a new trial should not 
be granted, even if the knowledge of the surety, that the 
plaintiff had obtained security by the provisions of the lease, 
was wrongly made, by the judge at the trial, an element in 
the decision. 

The principles of the cases cited for the defendant may 
safely be admitted by the plaintiff ;- but the facts are, in none 
of them, like those in the case at bar. The lease, on which 
the defendant relies, was made more than two years after the 
note in suit was given, and about a year after it had fallen 
due; and the provision in it for securing the note was not 
made for the benefit of the defendant. Halford v. Byron, 
Pre. Ch. 178. It is doubtful, perhaps, whether the plaintiff 
could have obtained any advantage from that provision if he 
had attempted so to do. See Wait, Appellant, 7 Pick. 100. 
Butterfield v. Baker, 5 Pick. 522. But if he could, yet he 
was not bound, as between himself and the surety, to the use 
of active diligence in obtaining that advantage. 1 Story on 
Eq. $ 326. See also Heath v. Key, 1 Younge & Jerv. 434. 
Wallwyn v. Coutts, 3 Meriv. 707. 

Suaw, C. J. In this suit on a joint note, made by the two 
defendants, as principal and surety, the principal has been de- 
faulted, and the surety defends. His defence is placed on 
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the ground, that the plaintiff voluntarily relinquished a se- 
curity which was given him by the principal, and from which 
the whole or a part of the amount of this note might have 
been realized ; that, by a rule of equity, adopted as a rule of 
law, the defendant is discharged, in full or pro tanto. This 
security was supposed to arise from a promise in a lease of a 
farm, made by the plaintiff to Darling, the principal debtor on 
this note, by which it was stipulated that the produce and 
profits of the farm should be holden for the payment of two 
notes, one bearing even date with the lease, and the other, the 
note now in suit. There was a stipulation in the lease, that 
the lessor reserved certain apartments, in the house and stable, 
to his own use, with a right to board with the lessee, at a 
fixed rate per week. In all other respects, the possession of 
the demised premises passed by the lease, which was in the 
usual form, to the lessee. The plaintiff never took any of 
the produce into his own custody, nor received any of the 
profits, under this clause. 

The court are of opinion, that the facts do not bring the 
case within the principle stated, even supposing —of which 
we give no opinion — that this would be a good defence, in a 
joint action, upon a joint note, against principal and surety. 
The plaintiff received nothing under this provision. It was a 
mere executory agreement, authorizing the plaintiff to take 
possession of the produce when it should come into exist- 
ence; and if he had exercised that power, and taken such 
possession, before the right of any creditor or purchaser had 
intervened, it might have given him a lien. SBartlett v. 
Williams, 1 Pick. 288. But until possession taken, he had 
no lien, and could not hold the produce against a bona fide 
purchaser or attaching creditor. Jones v. Richardson, 10 
Met. 481. And we think he was not bound to active dili- 
gence in availing himself of the power to obtain a lien, any 
more than the holder of a note, with a surety, is bound to ac- 
tive diligence in securing his note by attachment of the prop- 
erty of the principal, when he has an opportunity to do so. 
1 Story on Eq. $ 325. It was a collateral security, not giver 
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at the time the note was made, but afterwards, and not taken 
with the knowledge or for the use and benefit of the surety. 
It was a means of obtaining a pledge, .at the option of the 
plaintiff, of which he might have availed himself or not, but 
it did not constitute an actual security. The plaintiff's for- 
bearing to act upon this executory agreement, and taking no 
measures to enforce it, was not such a voluntary relinquish- 
ment of any pledge or security as to bring the case within 
the principle relied on by the defendant. | 
Exceptions overruled. 


INHABITANTS OF OAKHAM vs. INHABITANTS OF SUTTON. 


In an action against a town to recover for the support of a pauper whose settlement 
was once in that town, the burden of proving that he afterwards acquired a settle- 
ment in another town is on the defendants. 

A person does not acquire a settlement in a town, under Rey. Sts. ec. 45, § 1, clause 
4th, by having an estate of inheritance or freehold in the town, and living on the 
same three years successively, if he receive support as a pauper, during those 
three years, from the town in which he had his settlement. 

Support granted to a person, as a pauper, by the overseers of the poor of the town 
in which he has a settlement, will prevent his acquiring a settlement in another 
town in which he resides, although the act of the overseers, in granting such 
support, be not ratified by the town of whose poor they are overseers. 


Assumpsir to recover for supplies furnished by the plaintiffs 
to Lot Simpson, a pauper, whose settlement was alleged to be 
in Sutton. The only question raised at the trial jn the court 
of common pleas, before Washburn, J. was, whether the 
pauper had acquired a settlement in the town of Douglas, by 
having and living upon a freehold estate there, three years 
successively ; it being admitted that his settlement was in 
Sutton, unless he had so acquired a settlement in Douglas; 
and it being further admitted, that he owned and lived upon 
a freehold estate in Douglas long enough to gain a settlement 
thereby, were it not for certain alleged aid and assistance ren- 
dered to him, by the defendants, during that time. It ap- 
peared that this alleged aid was furnished on the 3d of May 
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1842; and the evidence tended to show that it was furnished 
by means of an order for five dollars, drawn by Lewis Torrey 
upon one Holman, in favor of the pauper, payable in goods. 
It was admitted that Torrey was then one of the overseers of 
the poor of Sutton; but the order did not indicate that he 
drew it in that capacity, and Holman charged it to Torrey’s 
private account. At the time when the pauper obtained the 
order from Torrey, Holman had an account open with the 
town of Sutton, in which were entered the orders of the 
overseers for supplies furnished to paupers; but nothing was 
then said, by either party, as to this order’s being furnished on 
the credit of the town. 

An order for five dollars was produced in evidence, dated 
December 12th 1842, drawn by the selectmen of Sutton, 
(who were admitted to be the overseers of the poor,) on the 
town treasurer, in favor of said Lewis Torrey, which the 
treasurer paid; and there was evidence tending to show that 
this order was drawn to repay Torrey the amount of the other 
order above mentioned. 

A report of the overseers of the poor of Sutton for the 
year 1842, made to the town at a town meeting held in 1843, 
was put into the case, from which it appeared that they had 
entered the payment of five dollars to said Torrey on account 
of Lot Simpson. The only action of the town, on this 
report, was a vote to put it on file. 

The defendants inquired of a witness, who was present at 
the town meeting aforesaid, what was done at said meeting, 
in reference to said report, and why it was done. But the 
judge ruled that the questions were incompetent. The de- 
fendants then inquired of the witness, whether it was not 
understood in Sutton, that when a vote is passed to put a 
report on file, in contradistinction to its being accepted, it is 
because there is something objectionable in it, which the 
town refuse to ratify. The judge ruled that the question was 
incompetent ; and also ruled that the vote to put the report on 
file was not an.acceptance of it. The defendants then asked 
the witness what was said and done at the town meeting 
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aforesaid, respecting the support of Lot Simpson, and whether 
the matter was discussed. ‘These questions also were ruled 
to be incompetent. 

Four questions were argued, by the defendants’ counsel, to 
the jury. Ist. At the time when Torrey furnished the order 
to Simpson, was Simpson a pauper, and had he fallen into 
distress? 2d. Did Simpson go to Torrey, claiming and in- 
tending to claim aid as a pauper? 3d. Did Torrey furnish 
the aid, with an intention of charging the same to the town, 
and not to Simpson? 4th. If Torrey furnished the aid to 
Simpson, as a pauper, was there any ratification of his act, by 
the board of overseers of the poor? 

The judge instructed the jury, ‘‘that if the overseers drew 
the order of December 12th 1842, upon the town treasury, to 
repay Torrey, being one of the overseers of the poor, for aid 
furnished to Simpson, the burden of proof was on the de- 
fendants to explain this, and to show that it was not furnished 
by said overseers to him as one standing in need of relief, or 
not intended to be furnished by them as such overseers: And 
that if Simpson, being apparently in a condition to need im- 
mediate relief, applied to Torrey for such relief, and Torrey, 
being an overseer of the poor, and believing him to stand in 
need of it, furnished him with the relief required, it would 
have the effect of relief furnished to one standing in need, 
although he did not declare, at the time, that he made such 
application as a pauper; but if, when he made the application, 
he did not know that Torrey was an overseer of the poor, or 
did not intend to apply to him, as such, for relief, such relief 
would not affect the acquiring of a settlement in Douglas: 
That if Torrey furnished the order to Simpson, in the way 
of a gift or loan, solely on his (Torrey’s) own account, with- © 
out any expectation or intention of being remunerated by the 
town; or if he took a promise to himself, with a view of — 
recovering the debt for his own use; then a subsequent pay- 
ment to him of the sum so advanced by the overseers would 
not make such aid the furnishing of relief by the town, so as 
to affect Simpson’s settlement: But if Torrey, being an 
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overseer of the poor, furnished the relief, without being par- 
ticularly authorized so to do by the other overseers, intending 
to apply to them to refund it, or expecting to be repaid by 
the town, and if the overseers, knowing the facts, gave him 
an order on the town for the repayment of the money, because, 
as an overseer, he had made the advance, it would be a ratifi- 
eation of his act, and would have the same effect upon Simp- 
son’s settlement, as if the aid had been originally furnished 
by the overseers, as a board: And if aid was furnished to 
Simpson, as a pauper, by the defendants, during his owning 
and occupying said freehold estate, it would prevent his ac- 
quiring a settlement by reason of such owning and occu- 
pancy.” 

The jury returned a verdict for the plaintiffs, and the de- 
fendants alleged exceptions to the judge’s rulings and instruc- 
tions. 

Barton, for the’ defendants. 

B. F'. Thomas, for the plaintiffs. 

Suaw, C. J. The defendants having admitted the settle- 
ment of the pauper to be in their town, the presumption of 
law was, that the settlement continued till a new settlement 
was acquired ; and they undertook to show that such new set- 
tlement had been acquired, by the pauper, in Douglas, by his 
owning a freehold in that town, and residing on it three years. 
The defendants, having thus taken upon them the affirmative, 
were bound to prove this case satisfactorily. Having proved 
such freehold and residence, this was prima facie evidence of 
settlement, but not conclusive. 

It has been too frequently settled, to be now questioned, 
that where, by the statute, a settlement would be gained by a 
prescribed length of residence in a town, either as a freeholder 
living on his freehold, or as a resident paying taxes in five out 
of ten years, such settlement is not gained, if, during such 
residence, the pauper receives support or relief from the town 
of his settlement. Brewster v. Dennis, 21 Pick. 233. Fast 
Sudbury v. Waltham, 13 Mass. 460. East Sudbury v. Sud- 
bury, 12 Pick. 1. West Newbury v. Bradford, 3 Met. 428 
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Taunton v. Middleborough, 12 Met. 35. It was, then, a 
question of fact for the jury ; and some evidence having been 
offered, by a paid town order, to prove such relief furnished, 
we think the court was right in ruling that it was incumbent 
on the defendants to explain this by showing that it was not 
furnished to the pauper as one standing in need of relief; 
or that it was not furnished by the overseers in their said ca- 
pacity. If furnished at all by Sutton, the town of his settle- 
ment, it prevented him from acquiring a settlement, by living 
on his freehold in Douglas. But, to have that effect, it must 
appear that he was relieved as a pauper. 

The instructions regarding the doings of the town, whether 
the report was accepted or rejected, and whether parol evi- 
dence was admissible, and the effect of such evidence, may 
be laid out of the case, as wholly immaterial. If the town 
was bound, it was by the doings of the overseers, as officers 
vested by law with power to bind the town by acts done in 
pursuance of their authority and duty. Such acts need no 
ratification by the town, to make them binding on the town. 
Rev. Sts. c. 46, $$ 1, 2, 18, 26. Belfast v. Leominster, 1 
Pick. 123. | 

Two general questions arise in the present case. Ist. Did 
Simpson, the pauper, apply for relief; that is, for the public 
charity provided by law for persons standing in need? 2d. 
Did the town, by their authorized officers, afford that relief ? 
These questions were left to the jury, under instructions sufhi- 
ciently favorable to the defendants, and the jury, upon the 
evidence, have found the affirmative to be true. 

It was contended that the applicant for relief must be 
proved to have been in actual need of relief; and that appar- 
ent need was not sufficient. No facts appear which render 
this point material. But were it otherwise, all which could 
be required of officers would be vigilant inquiry and scund 
judgment in determining whether one obviously and appar- 
ently in need of relief is really so. Instances are not want- 
ing, of persons. living in alms-houses, or otherwise supported 
by public charity, on whom have been found considerable 
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sums of money concealed amongst the rags which indicated 
the most squalid poverty. If overseers, who are bound by 
law to afford immediate relief to actual want, and who must 
act upon the evidence before them, are sometimes deceived 
by appearances, still their acts, done in good faith, must be 
deemed acts binding on the town. 

Whether the act of an individual overseer, not afterwards 
sanctioned by others, is binding on the town, is a question 
that I am not aware has been expressly decided. Cases may 
be supposed, where it would seem to be necessary for one 
overseer to act promptly when the others could not be con- 
sulted ; and it would seem, therefore, from the nature of the 
duty, that the act of one would be legal. It has been held 
that notice to one is sufficient; but that may go on the pre- 
sumption that the one to whom it is given will communicate 
it to his associates. Dalton v. Hinsdale, 6 Mass. 501. Wal- 
pole v. Hopkinton, 4 Pick. 358. It is not necessary to decide 
this question, in the present case, because it appears that the 
act of ‘Torrey, in furnishing relief, was adopted and sanctioned 
by his associates, by drawing an order on the town treasury 
for his reimbursement. 

It is wholly immaterial to the present case, whether the 
_ overseers, in affording relief to Simpson, intended to fix, or 
change, or in any way affect, his settlement. That result is 
collateral to the act of furnishing relief, and does not depend 
on the intent with which it is done, but upon the provisions 
of law giving effect to it. 

We think the instructions were sufficiently explicit, that in 
order to be considered as relief furnished by the town, it 
must appear that the order was given by Torrey, not as a 
gift or loan to the pauper, but as an advance, made by him as 
overseer, to be reimbursed by the town. 

Exceptions overruled. 
T* 
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INHABITANTS OF WEBSTER vs. INHABITANTS OF UXBRIDGE. 


The provision in the Rev. Sts. c. 46, § 15, that ‘* when any person shall be supported 
in any town, other than that in which he has his settlement, the town that is 
liable for his support shall not, in any case, be required to pay therefor more than 
at the rate of one dollar a week, provided the town that is liable for the support 
of the pauper shall cause him to be removed, within thirty days from the time of 
receiving legal notice that such support has been furnished,” does not apply to 
the case of the removal of a pauper after his decease, though before burial. 


THIs was an action of assumpsit to recover the amount of 
expenses incurred by the plaintiffs for the support of Warren 
Murdock, a pauper, whose legal settlement was alleged to be 
in Uxbridge. ‘The case was submitted to the court upon the 
following facts agreed: 

The said Murdock’s legal settlement was in Uxbridge, and 
he was supported by the plaintiffs as a pauper. The plaintiffs 
gave due notice to the defendants that said Murdock had 
fallen into distress, and that the plaintiffs were furnishing him 
with support and relief as a pauper; and the defendants, im- 
mediately after receiving such notice, took measures to remove 
him from Webster to Uxbridge, and accordingly the overseers 
of the poor of Uxbridge went, without delay, to Webster, for 
the purpose of removing him; but learning that he was dead 
and unburied, they immediately removed his body to Ux- 
bridge for burial, and within thirty days from the time of 
receiving the notice aforesaid. 

On the Ist of April 1846, before this action was com- 
menced, the defendants made a tender to the plaintiffs of the 
sum of nine dollars, which was sufficient to cover the whole 
amount which the plaintiffs would be permitted to recover 
against the defendants, in case the removal, within thirty days 
from the time of receiving the notice, as aforesaid, was such 
a removal as is contemplated by the fifteenth section of the 
forty sixth chapter of the revised statutes. | 

If the plaintiffs are entitled to recover the actual expense 
incurred by them in the support and relief of said pauper, 
judgment is to be rendered for them for $36-48. 
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Bacon, for the plaintiffs. 

Chapin, for the defendants. 

Suaw, C. J. By Rev. Sts. c. 46, § 15, reénacting, in this 
respect, Sz. 1821, c. 94, § 3, it is provided, that the town of 
a pauper’s settlement shall be liable to the town affording 
support, at the rate of one dollar per week only, although the 
actual cost may be much more, provided the town of his set- 
tlement ‘shall cause him to be removed within thirty days 
from the time of receiving notice that such support has been 
furnished.” It has been held that this proviso is a strict con- 
dition, without an exact compliance with which, the town of 
the pauper’s settlement is liable, to the town furnishing relief, 
for the actual expenses. Ware v. Wilbraham, 4 Pick. 45. 
Seekonk v. Attleborough, 7 Pick. 155. 

In the former case, whilst the town of the pauper’s settle- 
ment were preparing to remove her, she herself removed to 
another town; and the condition was held not to be complied 
with. In the latter, the pauper was too ill to be removed, but 
the town of his settlement provided by contract for his relief, 
at their expense, in the town where he was. This was held 
not to be a compliance with the condition, or a legal substi- 
tute. And in both cases the town of the settlement was 
charged with the actual expenses. 

The court are of opinion that the death of the pauper be- 
fore removal, by which a removal of the pauper, within the 
meaning of the law, is prevented, is within the same principle; 
and that preparation to remove the pauper, before his decease, 
or the removal of the dead body afterwards, is not a compli- 
ance with the condition. | 

The removal, contemplated by the Rev. Sts. c. 46, $ 19, is 
the removal of a living person, and is a conclusive admission, 
by the town thus removing him, of his settlement in that 
town, and exempts the town from which he is removed from 
any costs and expenses for his support there, or at any future 
time, and from any trouble and expense in contesting the 
question of settlement. They therefore ought not to be de- 
prived of an indemnity for the expenses actually incurred, 
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without an exact performance of a condition intended for 
their benefit. Judgment for the plaintiffs. 


Revsen S. Denny vs. Joun W. Lancoun. 


A master in chancery, after reciting that attachments had been laid on the estate 
of an insolvent debtor, by A. and B., and by certain other persons whose names 
were to him unknown, passed an order that said attachments should survive, 
according to the provision of S¢. 1841, c. 124, § 5; that the assignees should have 
power to proceed with the suits in which the attachments were made; and that 
the messenger should give notice to the attorneys in said suits, and to the attach- 
ing officers, by serving them with an attested copy of said order: Such service 
was made on all the attaching officers, and on the attorney of C., an attaching 
creditor who was not named in the order. Held, that C.’s attachment survived, 
and that the assignees had authority to proceed with C.’s suit against the insol- 
vent debtor. 

It seems that actual notice to a creditor, of an unrecorded mortgage of the personal 
property of his debtor, does not debar him from taking such property by attach- 
ment or execution: Butif any notice will debar him, it must be notice that is 
full, clear and explicit, so as to designate the specific property bound by the mort- 
gage, by marks and numbers, or other description, capable of identifying it; 
especially when it is left in the possession of the mortgagor: The notice must 
express the sum for which the property is bound, and must give substantially the 
same information as would be given by an inspection of the mortgage deed. 


Suaw, ©. J. This was an action of trover against the 
sheriff of Worcester, for certain property which the plaintiff 
claims, as mortgagee, under a mortgage made to him by Hor- 
ace B. Tebbetts. ‘The alleged conversion was, that the ma- 
chinery, thus claimed by the plaintiff, had been seized and 
sold on an execution that issued on a judgment recovered 
against said Tebbetts, at the suit of Francis O. Calvert. 

The case comes before us on the report of the judge before 
whom it was tried; it having been taken from the jury, by 
consent of parties. It appears by the report, that the property 
consisted of certain worsted machinery, in the factory of 
Tebbetts in Leicester, mortgaged to the plaintiff, by deed 
dated December 29th 1845, which was recorded in the regis- 
try of deeds for the county of Worcester, January 6th, 1846, 
and in Leicester town records March 3d 1846, and in Boston 
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city records March 7th 1846. The attachment on mesne 
process, at the suit of Calvert, was made February 9th 1846, 
in which suit judgment was recovered in Suffolk court of 
common pleas, July term 1846. After this attachment, and 
before judgment, 'Tebbetts went into insolvency ; Calvert and 
John G. King, jr. were duly appointed his assignees; they 
came into Calvert’s suit, and claimed to prosecute the same, 
and preserve the attachment, for the general benefit of the 
creditors, pursuant to the provisions of S¢. 1841, c. 124, $ 5. 
The plaintiff denies the right of the assignees thus to come 
in and prosecute Calvert’s action, and preserve the attachment, 
and insists that, by 'Tebbett’s insolvency, Calvert’s attachment 
was dissolved, and thereby that his, the plaintiff ’s, mortgage 
became the prior lien, and was valid. 4 Met. 470. 
_ The objection to the right of the assignees to prosecute 
under the statutes was founded on the fact, that the order of 
the master, authorizing them so to prosecute, did not specify 
_ the action of Calvert against Tebbetts, by name. The master, 
after reciting that Tebbetts had applied to him for the benefit 
of the insolvent laws, that a warrant had been issued to a 
messenger, and that certain attachments had been laid upon 
the property of Tebbetts, by Calvin Foster, Amos Brown and 
Samuel J. Fox, partners, and others named, ‘and certain 
other persons, whose names” were alleged to be by him 
“unknown,” passed an order in these words: ‘ The said 
attachments are hereby ordered to survive according to the 
provisions of the act in addition to an act for the relief of in- 
solvent debtors, passed March 18th 1841; and the assignee 
or assignees, hereafter to be chosen or appointed, shall have 
power, with the permission of the court or courts, to which 
said writs are returnable, to proceed with the suits aforesaid, 
against said Tebbetts, to final judgment and execution; and 
the amount recovered, exclusive of. costs, shall vest in the 
assignees. And the messenger, in the case of said T'ebbetts, 
is ordered to give notice to the attorney or attorneys in the 
said suits, and to the officers, by whom said attachments were 
made, by causing them to be served with an attested copy of 
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this order.” ‘The messenger made return on said order, that 
he had given notice, as therein directed, to the officers by 
whom the attachments were made, and (among other attor- 
neys) to Joel Giles Esq. attorney for Francis O. Calvert. 

It was objected to the plaintiff’s mortgage, that it was not 
recorded, pursuant to the statute, before the attachment, and 
therefore that the attachment made by Calvert, if regularly 
pursued, must prevail over the mortgage. It is very clear, 
that the registration of the deed, being a mortgage of per- 
sonal property, in the county registry, was inoperative and 
void. The registrations in the town clerk’s office of Leices- 
ter, and the clerk’s office of Boston, according to the provis- 
ions of Rev. Sts. c. 74, $ 5, and S¢. 1843, ¢. 72, § 2, being 
the places in which the mortgagor resided, and where he 
principally transacted his business, were made after the cred- 
itor’s attachment. ‘The attachment of Calvert, therefore, be- 
ing first in time, would be prior in right, if it was not void, as 
against the plaintiff’s mortgage, on the ground that the attach- 
ing creditor had actual notice of it, and if it was rightly 
prosecuted to judgment. Both of these points are contested. 

The case presents the general question, whether notice in 
fact of an unrecorded mortgage of personal property debars 
a creditor from taking such property by attachment or execu- 
tion. There is no exception in the Rev. Sts. c. 74, § 5, of such 
actual notice, as there is in reference to a deed of real estate, 
in Rev. Sts. c. 59, § 28. But the case of Houghton v. Bar- 
tholomew, 10 Met. 138, was strongly urged as a casein which 
it has been decided, that a person having notice of a sale of 
an equity of redemption at an officer’s auction sale, though 
not recorded within the time required by law, could not attach 
against such unrecorded deed ; adhering to the old rule on that 
subject. Without impugning the authority of that case, we 
think there are so many and such marked differences between 
the rules governing the conveyance and transfer of real and 
personal estate, that it is not safe to rely upon the analogy be- 
tween them. 

We are inclined to the opinion, that an attachment would 


OCTOBER TERM 1847. 203 
Denny v. Lincoln. 


hold against the unrecorded mortgage, although the attaching 
creditor had notice of it, if it were necessary now to decide 
that question. But in looking at the manner in which the 
case was reserved, we find that the attaching creditor denied 
that he had notice of the mortgage under which the plaintiff 
claims ; and it is submitted to the court, as a question of fact, 
upon the evidence reported for that purpose. 

If such notice of the prior mortgage is sufficient, without 
its registration, we think it must be full, clear and explicit, so 
as to designate the specific property bound by the mortgage, 
either by marks and numbers, or other description, capable of 
identifying it, especially where it is not separated and taken 
possession of by the mortgagee, but is left in possession of 
the mortgagor. Such notice must express the amount or sum 
for which the property was bound, and generally it must give 
substantially the same information as would be given by an 
inspection of the deed. 

Upon he evidence, the court are of opinion that the notice 
to the attaching creditor was insufficient to satisfy these con- 
ditions. 'The information given him by the debtor was, that 
his machinery was mortgaged. In fact, part only was mort- 
gaged; and there was other property, of like kind, in the same 
mill, which was not mortgaged ; and the notice did not dis- 
tinguish, as the deed would do, what specific part of the whole 
was bound. It was either imperfect or deceptive. ‘The tes- 
timony upon this point comes from Tebbetts, the debtor. He 
says, “I told Calvert, that I had given a mortgage on my 
machinery for $5000, and had received $1500 of it. I did 
not say what machinery. ‘There were articles named in the 
mortgage which were not in the factory, and other articles in 
the factory which were not mortgaged. I told him Denny was 
to furnish me with money on a mortgage of my property in 
Leicester. I had other machinery in the mill, not mortgaged 
to Denny, to the amount of three or four thousand dollars.” 
From this, and the whole of the evidence, we are satisfied 
that the attaching creditor had no definite notice, nothing by 
which he could distinguish what property specifically was 
mortgaged ; and it fails to satisfy the requisite conditions. 
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The court are of opinion, that the order passed by the 
master, directing that the action, in which T'ebbetts’s property 
was attached, should be prosecuted to judgment, by the as- 
signees, for the benefit of the creditors, designating them bya 
description sufficient to include Calvert’s, though not specified 
by its title, was sufficient ; it appearing that notice was forth- 
with given to the officer and attaching creditors’ attorneys, 
including the attorney of the creditor Calvert. 

Judgment for the defendant. 

C, Allen §& Hartshorn, for the plaintiff. | 

H. H. Fuller §& J. Mason, for the defendant. 


Seru Aupen vs. Joun W. Lincoun. 


When mortgaged goods are attached, and the mortgagee makes demand on the 
attaching officer to pay the mortgage debt, according to the provisions of the Rev. 
Sts. c. 90, and the officer does not make payment within twenty four hours, the 
mortgagee becomes entitled to the immediate possession of the goods, and may 
maintain an action of trover against the officer, although the mortgage was made 
to secure a note payable on demand, and the mortgagee had never demanded pay- 
ment of it, and although the mortgagor was entitled, by a provision in the mort- 
gage, to retain possession of the goods until condition broken. 

A. mortgaged goods, with a provision that he might retain possession thereof until 
the condition of the mortgage should be broken, and afterwards, before the mort- 
gage was recorded, formed a partnership with B., and put the goods into the part- 
nership stock, and he and B. treated them as partnership property: After the 
partnership was dissolved, and after the mortgage was recorded, A. conveyed the 
goods to B.in trust to pay the partnership debts, and they were subsequently 
attached by creditors of the partnership, before breach of the condition of the 
mortgage. Held, that the mortgagee’s property in the goods was not divested, 
and that he might demand, of the attaching officer, payment of the mortgage 
debt, and thereby entitle himself to all the rights given to a mortgagee by the 
Rev. Sts. c. 90. 


Tus was an action of trover, brought against the sheriff 
of Worcester for the conversion of sundry articles by Edwin 
Eaton, one of his deputies. At the trial, in the court of com- 
mon pleas, before Washburn, J. the plaintiff claimed title to 
the articles alleged to have been converted, under a mortgage 
made to him by Benjamin P. Rice, on the 25th of May 1843, 
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and recorded on the 16th of December 1845, to secure pay- 
ment of a note given to the plaintiff by said Rice for $361-67, 
payable on demand. ‘There was a provision in the mortgage, 
that Rice might retain possession of the mortgaged articles 
until condition broken. 

The plaintiff gave in evidence a writ, dated March 12th 
1846, returnable to the court of common pleas at the follow- 
ing June term, in favor of George M. Rice and others against 
Benjamin P. Rice and Charles Belcher, and the return thereof 
by said Eaton, stating that he had attached said articles on 
the day of the date of said writ, and had afterwards sold 
them upon mesne process, pursuant to the provisions of the 
Rev. Sts. c. 90. 

One witness, called by the plaintiff, testified to the identity 
of the articles mentioned in said mortgage and in Eaton’s 
return of the attachment on said writ; and another witness 
testified that the plaintiff made a demand on Eaton, on the 
14th of March 1846, by a writing (a copy of which the wit- 
ness produced in court) in which he stated, as was admitted 
by the defendant’s counsel, a just and true account of the 
debt for which the attached property was liable to him by 
the mortgage, as required by the Rev. Sts. c. 90, $ 79. 

No other evidence was offered of any demand upon the 
mortgagor, or upon Eaton, before the commencement of this 
action. 

It was admitted that Benjamin P. Rice and Charles Belcher 
had taken the benefit of the insolvent laws of this Common- 
wealth; that the first publication, on the petition of Rice, 
was made on the 25th of February 1846, and on that of Bel- 
cher, on the 5th of August 1846; and that Rice had received 
a discharge under said laws, but that Belcher had not. 

The defendant called said Benjamin P. Rice as a witness; 
and he testified that a partnership in the baking business was 
formed between him and said Belcher in December 1844, 
which was dissolved on the 31st of October 1845; that when 
said mortgage was made, he was the individual owner of the 
articles mortgaged by him to the plaintiff; that said articles 

VOL. XI. 18 


206 WORCESTER. 
Alden v. Lincoln. 


were put into the partnership by him, and were used and 
treated as partnership property ; that when the partnership 
was dissolved, said articles were not left with him to pay the 
partnership debts, but that he paid Belcher a certain sum per 
month for the time they had been together, as if they had 
not been in partnership; and that Belcher left every thing 
in his (Rice’s) hands, as it was when he (Belcher) came 
into the partnership; ‘‘that Belcher, when he came into 
the partnership, put into the concern a note which he held 
against him (Rice) by purchasing half the property and giving 
his (Belcher’s) note to him (Rice) for the balance of the half 
over and above the amount of his (Rice’s) own note, given 
up; and that when they dissolved, he (Rice) gave up to Bel- 
cher the note he had given for the balance of the half of the 
property.” Said Rice also testified that the debts of the part- 
nership had not all been paid; that he agreed with Belcher 
to pay all the debts of the partnership, “ but that nothing was 
said of the property being left to pay the debts with; that 
they settled, and that he (Rice) was to have all, as if Belcher 
had not come into the partnership; and that Belcher gave him 
no bill of sale of the property, but left it just as it was when 
he came in.” 

The defendant then offered in evidence a writing, dated 
December 21st 1845, purporting to be a conveyance, by said 
Rice to said Belcher, (including the articles mortgaged to the 
plaintiff,) of the partnership property, in trust for payment of 
the debts of the partnership. But the judge ruled that it 
was incompetent, unless known and permitted by the mort- 
gagee, (the plaintiff,) except for the purpose of impeaching 
the validity of the original mortgage ; and the writing was 
not read to the jury. 

The defendant contended that, upon the foregoing evidence, 
trover could not be maintained. But, it having been admitted 
that, upon the demand on the officer by the plaintiff, no pay- 
ment had been made towards said mortgage debt, the judge 
overruled the objection. The jury returned a verdict for the 
plaintiff, and the defendant alleged exceptions. 
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B. F'. Thomas, for the defendant. Trover will not lie in 
this case. ‘There was no dematd on the mortgagor, by the 
plaintiff, for payment, until after the attachment; so that there 
was no breach of the condition of the mortgage, and the 
plaintiff, when this action was brought, had no right to im- 
mediate possession of the mortgaged articles. Gordon v. 
Harper, 7 'T. R. 9. Wheeler v. Train, 3 Pick. 255. Fair- 
bank v. Phelps, 22 Pick. 535. A demand on the mortgagor, 
by the plaintiff, was necessary, in order to give the plaintiff a 
right of possession; for the mortgage provided that the mort- 
gagor might retain possession till condition broken. ‘This 
provision in the mortgage was nugatory, unless the plaintiff 
thereby stipulated, in legal effect, to make a demand, in ordet 
to constitute a breach of the condition. Forbes v. Parker, 
16 Pick. 462. Bradley v. Copley, 1 Man. Grang. & Scott, 
685. Rev. Sts. c. 107, $ 9. 

The writing which was rejected should have been admitted 
in evidence to contradict the testimony of Rice, although he 
was called as a witness by the defendant. Though the de- 
fendant could not impeach his own witness, yet he might 
prove facts contrary to his testimony. Rex v. Oldroyd, Russ. 
& Ry. 88. 1 Greenl. on Ev. $$ 442, 443. 

The articles mortgaged became partnership property, and 
could not be taken from the creditors of the firm, in conse- 
quence of the recording of the mortgage after the articles 
became the property of the firm. 

Hartshorn, for the plaintiff. This action well lies, as the 
plaintiff had the right of possession. ‘here was a breach of 
the condition of the mortgage, inasmuch as the note was pay- 
able on demand; and no demand was necessary in order to 
maintain an action on the note. ‘The mortgagor had no right 
to keep possession for any specified time. In Fairbank v. 
Phelps, cited for the defendant, there was no demand, either 
on the debtor or the attaching officer. ‘There was an end of 
the contract of bailment, in the present case, by the convey- 
ance of the property to Belcher; so that the plaintiff might 
sue immediately. Ayer v. Bartlett,9 Pick. 156. Daniels v. 
Pond, 21 Pick. 371. 
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The demand made on the officer, before action brought, 
and the omission to pay, constituted a breach of the condition 
of the mortgage. A creditor, who attaches mortgaged goods, 
puts himself in the mortgagor’s place, and, by refusing pay-. 
ment on demand, becomes liable. The Rev. Sts. ec. 90, 
$$ 78, 79, give the plaintiff the right to maintain this action, 
under the circumstances of the case. By $ 79, if payment 
is not made to the mortgagee, within twenty four hours after 
demand, ‘‘ the property shall be restored to him.” ‘The plain- 
tiff, therefore, when he commenced this action, had the right 
to immediate possession. 

The writing, which was refused to be received in apna: 
was immaterial, being made after the perfecting of the plain- 
tiff’s title, by recording the mortgage. It was also inadmis- 
sible, because it tended to impeach the defendant’s own 
witness. If Rice had not been a witness, the writing would 
not have been admissible, as it was a mere declaration, not 
under oath. The testimony which a party may introduce, to 
contradict his own witness, must be competent testimony. 
Showing that a witness has given a different account of the 
same matter is impeaching him. 1 Greenl. on Ev. $ 462. 

Wipe, J. The general question in this case is, whether, 
upon the facts reported, the action of trover can be maintained. 
It is contended for the defendant, that if any action could be 
maintained, it should be an action upon the case. But we 
are of opinion that trover is the proper action. By the mort- 
gage deed from Rice, the owner of the goods which were 
sold by the defendant, the plaintiff acquired the legal title 
thereto; and although Rice afterwards formed a partnership 
with Belcher, and the same goods were put into the copart- 
nership by him, and were used and treated as partnership 
property, yet this did not divest the plaintiff’s right of prop- 
erty. Nor did the conveyance of the goods to Belcher, in 
trust for the payment of the partnership debts, convey the 
legal title. Before that conveyance, the plaintiffs mortgage 
had been recorded ; and this conveyance was rightly rejected. 

The remaining objection is, that the plaintiff had not the 
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possession, nor the right of possession, of the goods mort- 
gaged; the mortgage having been given to secure a note pay- 
_ able on demand, and it being agreed that the mortgagor should 
have possession until condition broken ; so that until the de- 
mand of payment of the mortgage debt of the mortgagor, the 
mortgagee would not have the right of possession. We are, 
however, of opinion that no demand on the mortgagor was 
necessary. By the Rev. Sts. c. 90, $ 78, the officer was 
authorized to attach and take possession of the property mort- 
gaged, and thereby to terminate the possession of the mort- 
gagor. ‘The demand of payment of the mortgage debt was 
then rightly made on the attaching officer, and he was there- 
upon bound, by the express words of the statute, ($ 79,) to 
pay the same within twenty four hours, or to restore the prop- 
erty to the mortgagee. It is admitted that, before the com- 
mencement of this action, the officer sold the property with- 
out paying the mortgage debt. ‘T'his was a conversion of the 
property, of which the plaintiff certainly had the right of pos- 
session. In this respect, the cases cited by the defendant’s 
counsel are not applicable. In the case of Forbes v. Parker, 
16 Pick. 462, it was held that an action on the case would 
lie by a mortgagee against an officer who attached and sold 
the mortgaged property as the property of the mortgagor, 
without payment of the mortgage debt. But in that case, 
the court considered that the swine mortgaged had been let 
by the mortgagee to the mortgagor, for the term of six months, 
for the purpose of fattening and preparing them for market, 
and that the six months had not expired at the time of the 
sale ; and that the plaintiff had only a reversionary interest 
in the property. ‘The mortgage debt also was not payable 
until the expiration of the six months. Whether by the re- 
vised statutes the action of trover in such a case could be 
maintained or not, we are well satisfied that it is the proper 
form of action in the present case. In the case of Forbes v. 
Parker, there was no demand on the officer, nor did he pro- 
ceed under St#. 1829, c. 124. Nor did that statute contain the 
provision contained in the Rev. Sts. c. 90, $$ 78, 79, that the 
1a? 
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mortgage debt should be paid within twenty four hours after 
demand, or the property be restored to the mortgagee. By 
that provision, the plaintiff was unquestionably entitled to 
the possession of the property attached. He had the legal 
title, and the sale by the officer was a conversion, which, it is 
admitted, was made before the commencement of this action. 
Exceptions overruled. 


Epwarp CuarkKeE vs. Francis Sisuey & others. 


The owners of several estates, being jointly interested in the water power connected 
therewith, formed a company, and entered into an agreement, by indenture, in 
which each covenanted, for himself and his personal representatives or assigns, 
with the others and their respective personal representatives or assigns, and his 
and their respective estates, for the faithful performance of the conditions and 
provisions of said indenture, ‘‘ meaning and intending to create a lien upon and 
to bind”’ their “‘ said estates, so far as”’ they might, ** in law or equity, do the same, 
and’”’ their ‘‘ several heirs, executors, administrators, or assigns, so far as said 
estates,’”’ &c. were ‘‘ concerned, and to the extent thereof, and no further, as fully 
and absolutely, and as far as’’ they might ‘‘ do the same, either in law or equity, 
for the faithful discharge and fulfilment of all the liabilities of said company, and 
of the requirements and provisions of said indenture” C., one of the parties to 
said indenture, having afterwards incurred expense, pursuant to the provisions of 
the indenture, for the purpose of increasing the water power, in which all the par- 
ties to the indenture were jointly interested, brought a bill in equity against third 
persons, to whom some of said parties had conveyed their said estates, praying 
that they might be held to pay him their shares and proportions of said expense, 
and also praying for general relief. Held, that the indenture could not be so con- 
strued as to operate as a legal mortgage; that it could be regarded only as an 
equitable mortgage; that if it created any lien, implying a trust, it was a trust 
sui generis, in the nature of an equitable mortgage, of which the court has no 
jurisdiction; and that the bill must be dismissed. 


Wipe, J. This is a bill in equity, brought against Francis 
Sibley, William A. Robinson, and Edward M. Robinson. 
The bill is founded on an agreement, by indenture, between 
the plaintiff and several other persons named in the bill, in 
which they covenanted with each other to pay and discharge 
their respective shares of certain expenses agreed to be in- 
curred, for the purpose of increasing the water power, in which 
they were jointly interested, as a company. ‘The following 


OCTOBER TERM. 1847. 211 


Clarke v. Sibley & others. 


—— 


are the clauses in the said agreement, on which the plaintiff re- 
lies: “It is hereby agreed between the said parties and the 
members of said company, each for himself respectively, and 
for his respective executors, administrators or assigns, does 
covenant, promise and agree, each with the other of them, his 
respective executors, administrators or assigns, and his and 
their respective estates hereinafter mentioned, and to the ex- 
tent hereinafter mentioned, for the due and faithful execution 
and performance of all the conditions and provisions of this 
instrument.” And after enumerating those conditions and 
provisions, the following clause is added: ‘“‘ Meaning and in- 
tending hereby to create a lien upon, and to bind, our said 
estates, so far as we may in law or equity do the same, and 
our several heirs, executors, administrators or assigns, (so far 
as said estates, water power, mills and manufacturing estab- 
lishments are concerned, and to the extent thereof, and no 
further, ) as fully and absolutely, and as far as we may do the 
same, either in law or equity, for the faithful discharge and 
fulfilment of all the liabilities of said company, and of the 
requirements and provisions of this instrument, so long as 
they shall remain members of this company, as is hereinafter 
provided.” 

The defendants were not parties to this agreement; but 
the bill alleges, and they adinit, that they have since purchased 
the estates of several of the parties to it, which estates were 
mentioned therein, and upon which the parties thereto in- 
tended to create a lien. 

The bill alleges that the plaintiff has incurred an expense 
of four thousand dollars for the purpose of increasing the 
water power, in which the parties to said agreement were 
jointly interested, and he prays that the defendants may be 
held to pay him their shares and proportions of said four 
thousand dollars, with interest, and that the court will grant 
such further-relief in the premises as justice and equity may 
require. 

The defendants have severally filed an answer, in which 
various facts are stated, which the court have not found it 
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necessary to scrutinize. A hearing was had, at a former term, 
on the bill and answers, and elaborate arguments were made. 
In these arguments, several questions were discussed, which, 
according to the opinion of the court upon the main point in 
dispute, have become immaterial. 

The question is, whether the defendants, by purchasing the 
estates of some of the original parties to the aforesaid agree- 
ment, have become liable to pay any share -or shares of the 
expenses which have been incurred by the plaintiff in pursu- 
ance of that agreement. 

The plaintiff’s counsel contend that, by these clauses of 
the agreement, a charge was created on the estates now owned 
by the defendants, and that they are personally bound to pay 
the shares of the expenses claimed. 

The question as to the defendants’ personal liability we do 
not consider material ; for if these are covenants running with 
the land, as the plaintiff contends, he has an adequate and 
appropriate remedy at common law, by an action of covenant. 
We think it, however, very clear, from the authorities cited, 
that these are not covenants running with the land, and that 
the defendants are in no respect liable to contribution for the 
expenses claimed, unless by the agreement a charge was cre- 
ated on their estates. ‘The main question therefore is, whether 
the defendants’ estates are thus charged. It has been argued, 
that the agreement may be so construed, as to operate by way 
of mortgage ; such being the intention of the parties, although 
there are no words of grant in the agreement, by which any 
estate would pass from the covenantors. ‘That this agreement 
is to be construed according to the intention of the parties, if 
it can be done consistently with the rules of law, is very true; 
but this must clearly appear from the words of the deed; and 
this, we think, does not appear. ‘The parties intended, no 
doubt, to create a lien on their respective estates, either in 
law or equity ; for such is the language of the agreement. 
But it cannot be inferred that they intended to convey their 
estates to each other by legal mortgages; for, in such case, 
the mortgagees would be entitled to immediate possession, 
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although they had made no advances, and had incurred no 
abilities, under the agreement. The language of the agree- 
ment is inconsistent with any such inference. 'The intention 
of the parties was, as expressed, to create a lien on, but not 
to convey, their estates. This argeement, therefore, cannot 
be construed as conveying any estate by way of a legal mort- 
gage; it can only be considered as an equitable mortgage, of 
which this court has no jurisdiction, as was decided in Haton 
v. Green, 22 Pick. 526. . 

But if this were a mortgage in common form, the plaintiff’s 
proper remedy would be by a writ of entry. 

Then it has been argued for the plaintiff, that the lien cre- 
ated by the agreement operates on the defendants’ separate 
estates, by way of an implied trust, of which this court has 
jurisdiction by the Rev. Sts. c.81,$ 8. That a mortgage is 
considered as a trust, and the mortgagee a trustee of the 
mortgagor, is very true; but it is a trust suz generis, which 
is defined with great ability and perspicuity by Sir Thomas 
Plumer, in Cholmondeley v.Clinton, 2 Jac. & Walk. 183, 184. 
“Tt is only,” he says, “in a secondary point of view, and 
under certain circumstances, and for a peculiar purpose, that 
the character of trustee constructively belongs to a mortgagee. 
No trust is expressed in the contract ; it is only raised by im- 
plication, in subordination to the main purposes of it, and after 
that is fully satisfied; its primary character is not fiduciary.” 
‘A trustee is stopped in equity from dispossessing his cestut 
que trust, because such dispossession would be a breach of 
trust. A mortgagee cannot be stopped, because in him it is 
no breach of trust, but in strict conformity to his contract.’ 
‘This presents no resemblance to the character of a trustee, but 
to a character directly opposite.” Now, we are of the opinion 
that if any lien, implying a trust, was created by this agree- 
ment, it was a trust of this peculiar nature. The parties in- 
tended, we have no doubt, to create a lien on their separate 
estates by way of mortgage; but not such a mortgage as can 
be enforced, by the rules of law or equity, in this Common- 
wealth It was intended to create a lien, without conveying 
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any legal title in their estates, as collateral security for the 
performance of the covenants in the indenture. No fiduciary 
trust was expressed or intended. Such a lien might be en- 
forced by a court having jurisdiction of equitable mortgages ; 
but it was well settled, in Haton v. Green, that this court has 
no such jurisdiction. By the Rev. Sts. c. 107, $ 34, our ju- 
risdiction, in cases of mortgages, is limited to those made by 
a common deed of mortgage, or such as are made by a con- 
veyance, with a separate deed of defeasance. 

This principle being settled, it cannot be supposed that the 


legislature intended to enlarge the jurisdiction of the court by . 


the Rev. Sts. c. 81, $ 8, so as to extend to trusts arising from 
legal or equitable mortgages. It is a settled rule of construc- 
tion of the statutes conferring equity jurisdiction, that it is 
not to be extended beyond what is manifestly given. 

In Hunt v. Maynard, 6 Pick. 489, it was decided that the 
court had no jurisdiction, by S¢. 1817, ce. 87, of any trust 
created by a mortgage deed. Such a deed, it was said, 
“does not per se create a trust ; it conveys the estate subject 
toa condition. ‘The mortgagee is not accountable to any one, 
until he enters and takes possession, and receives the rents and 
profits ; in which case he may, in some sense, be considered 
as trustee ; for,he is to render an account. But this must be 
done in the manner and for the purposes provided in the sev- 
eral statutes for redeeming mortgages, and he is not trustee in 
any other light.” So in Putnam v. Putnam, 4 Pick. 139, it 
was decided that no additional authority was given to this 
court, as a court of equity, on the subject of redeeming mort- 
gages, by any of the several statutes which had been passed 
in relation to the chancery jurisdiction of this court. The 
same rule of construction must apply to the Rev. Sts. c. 81, 
§ 8, and is decisive against the plaintiff’s claim. 

Bill dismissed. 

Newton & Bridges, for the plaintiff. 

Barton & Bacon, for Sibley. 

Ei. Washburn, for W. A. and E. M. Robinson. 


OCTOBER TERM 1847. 215 


Cragin & another v. Warfield & another. 


Bensamin Craain, Jr. & another vs. Lawson WarFIELB 
& another. 


A writ, in which the amount of the plaintiff’s damages is wholly omitted, may ve 
amended, by leave of the court, by filling the blank with the proper sum. 


Assumpsir on the money counts. ‘The writ was returnable 
to the court of common pleas, at December term 1845, and 
was then duly entered. The writ was served by an arrest of 
the defendant Warfield, and commitment of him to prison. 
No sum, as damages, was inserted in the writ, which was 
thus: ‘To the damage of the plaintiffs, as they say, the 
sum of dollars.”” At a subsequent term of said 
court, held by Washburn, J. the plaintiffs made the following 
motion: ‘And now the plaintiffs come and move the court 
for leave to insert the words ‘ three hundred’ in the ad dam- 
num of their writ, the same having been omitted by mistake.” 
The court allowed the amendment, and a verdict was ren- 
dered for the plaintiffs for $89:-41. The defendants filed 
exceptions. 

E.. Fuller, for the defendants. The ad damnum was not 
amendable, it being left blank in the writ. By the Rev. Sts. 
_¢. 82, § 4, “no action shall be commenced in the court of 
common pleas, wherein the debt or damages demanded do 
not exceed twenty dollars, except real actions,” &c. That 
court, therefore, on the face of the writ, had no jurisdiction, 
and could not acquire jurisdiction by an amendment. In 
Hoit v. Molony, 2 N. Hamp. 322, such an amendment, even 
after verdict, was held not to be allowable, as it “‘ would be an 
assumption of jurisdiction.” 

Bacon, for the plaintiffs. The Rev. Sts. c. 100, $ 22, 
authorize the court in which any civil action is pending, at 
any time before judgment rendered therein, to “allow amend- 
ments, either in form or substance, of any process, pleading 
or proceeding in such action.” In McLellan v. Crofton, 6 
Greenl. 307, an amendment like this was allowed after ver- 
dict; and Mellen, C. J. said, ‘“‘it would be matter of regret, 
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if not of reproach to our laws, and to the administration of 
them, if such a motion could not be sustained. We entertain 
no doubt on the point.” 

Wipe, J. Whether the blank, which the court of com- 
mon pleas allowed to be filled, by way of amendment, be 
regarded as matter of ‘form or substance,” it is very clear, 
under the Rev. Sts. c. 100, $ 22, that the amendment was 
well warranted. A similar amendment was held allowable, 
after verdict, in McLellan v. Crofton, 6 Greenl. 307. So in 
Clark v. Herring, 5 Binn. 33, under a statute of Pennsyl- 
vania, which authorized the amendment of declarations before 
trial, a plaintiff was permitted to increase the ad damnum 
from $600 to $900, on the trial. The jury found a verdict 
for a sum beyond the amount of the original ad damnum, 
and the defendant alleged the allowance of the amendment, 
as one of the errors for which the judgment on the verdict 
should be reversed. Yeates, J. said, ‘‘the amendment intro- 
duced no new merits into the case. The quantum of the 
demand, if any thing was due, was to be ascertained by the 
jury ; and the defence would be precisely the same, whether 
the damages were laid at $600 or $900.” So, in the present 
case, and in McLellan v. Crofton, the defence on the merits 
was not affected by the omission to lay any damages in the 
writ, 

In Converse v. Damariscotta Bank, 3 Shepley, 431, it was 
decided that where a writ, in which the damages demanded 
exceeded $100, had been directed to and served by a con- 
stable, who had no authority to serve it, the ad damnum 
might be reduced, so as to justify the service. And before 
our revised statutes were passed, it was held, in Danielson v. 
Andrews, 1 Pick. 156, that the ad damnum in a writ might 
be increased, for the purpose of giving a right of appeal. But 
however all this may have been heretofore, since the revised 
statutes authorize amendments in matter of substance, as well 
as in matter of form, there can be no doubt in the present 
case. Exceptions overruled. 
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Loyat G. Dickerson vs. Dantec MIxtTeEr. 


A. granted to B., by deed, a narrow strip of land “for the purpose of enabling the 
grantee to erect a mill dam:” By the same deed, A. granted to B. “the right to 
build, upon the land of the grantor, a mill or factory, somewhere near the north- 
west corner of S. W.’s land; and also the right to dig a canal or trench from said 
mill dam to such mill as may be erected; with the right of passing to and from 
said mill dam and mill, over the grantor’s land:” B. built a mill dam on said 
narrow strip of land, and also a mill near the northwest corner of S. W.’s land, 
but not on the land of A., and dug a canal from said dam, partly through the land 
of A., to said mill, and, six years afterwards, entered upon A.’s land, through 
which the canal was dug, to repair and clear out the canal. Held, that said deed 
gave B. no right to dig a canal through A.’s land in any other place than that 
designated, namely, from said mill dam to a mill on A.’s land; and that A. 
might maintain an action of trespass against B. for entering on A.’s land to 
repair and clear out the canal, even though A. had acquiesced, for six years, in 
the building of the mill and the digging of the canal. 


Trespass for breaking and entering the plaintiff’s close in 
Leicester. ‘Trial in the court of common pleas, before Mer- 
rick, J. 

The plaintiff, after giving evidence of his title to the close 
described in his declaration, introduced testimony which 
showed that the defendant, in 1843 and 1844, entered said 
close, and then and there amended, repaired, and cleared out 
a trench or canal there, which extended, from a dam on Kettle 
Brook, through the plaintiff’s land, to the defendant’s mill, 
and through which canal the waters of said brook had been 
conveyed and conducted to said mill, since December 1837. 

The defendant, in justification of the acts alleged to be 
trespasses, gave in evidence, among other things, a deed made 
by the plaintiff to Charles E. Waite, dated April 1st 1837, 
wherein, as the defendant contended, there was granted to 
said Waite a certain piece of land whereon to construct the 
mill dam now owned by the defendant, together with a right 
to erect the mill aforesaid, and to dig said canal, and to enter 
the plaintiff’s land for the purpose of amending, repairing and 
clearing out said canal, &c. This deed conveyed to said 
Waite “a narrow strip of land in the easterly part of Leicester, 
on the east side of Kettle Brook, so called, bounded west by 
land conveyed by David Morton to John Waite, by deed dated 
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October 15th 1836,” and contained the following words: 
‘‘'This narrow strip of land being conveyed by me to the 
grantee, for the purpose of enabling him to erect a mill dam ; 
and he is to take so much as may be necessary for that pur- 
pose, and may erect his dam to such a height as he shall think 
proper, but in no event to erect the same upon said brook 
farther south than the southerly line of the land conveyed by 
said Morton as aforesaid ; and the wheel pit of any mill or 
factory which may be built by the said Charles KE. Waite, his 
heirs or assigns, shall in no event be placed so low as to 
have a fall of less than twelve feet from the bottom of said 
wheel pit to the upper surface of the water in Samuel Wat- 
son’s factory pond. Also the right to build, upon the land of 
the grantor, a mill or factory somewhere near the northwest 
corner of Samuel Waite’s land, if the grantee, his heirs or 
assigns shall see fit; and also the right to dig a canal or trench 
from said mill dam to such mill as may be erected; said 
trench or canal, however, to be carried as far easterly as 
practicable, upon the side of the hill, and the fall, from the 
bottom of the wheel pit to said Watson’s pond, never to be 
less than twelve feet; with the right of passing, to and from 
said mill dam and mill, over the grantor’s land, in the usual 
way, as laid out by the grantor; and with the right of dig- 
ging gravel on the premises of the grantor, doing as little 
damage as possible.” 

The defendant claimed title under the deed aforesaid, 
through sundry mesne conveyances, which he gave in evi- 
dence. He also gave evidence that his mill, though not built 
on the plaintiff’s land, where alone the plaintiff contended it 
could be legally built, was built, in the latter part of the year 
1837, on a small piece of land adjoining the land which is 
described in the plaintiff’s writ as the place where the alleged 
trespass was committed, and ‘near’ to what was, at the date 
of the above mentioned deed, ‘ the northwest corner of Samuel 
Waite’s land,’ and which was purchased by said Charles E. 
Waite, (under whom the defendant claimed,) of Samuel 
Waite, soon after the date of said deed, for the purpose of 
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erecting said mill thereon; that said mill was erected some 
rods from the southerly line of the plaintiff’s land, near to 
which the plaintiff contended it should have been built ; the 
race of said mill being so sunk and constructed as to convey 
the waters of said brook, used at the mill, through the de- 
fendant’s land, a short distance, and then through the plain- 
tiff’s land to the plaintiff’s mill pond; into which pond they 
would have been emptied, if the mill had been built on the 
plaintiff ’s land. 

The judge instructed the jury, ‘“‘ that the grant in the plain- 
tiff’s deed of April 1st 1837, of a right to convey water through 
his land, was a grant to convey the water to a mill which 
should be built on the plaintiff’s land, and that the defendant, 
not having built his mill on said land, derived from said grant 
no right to convey water through the plaintiff’s land to the 
mill which was built on other land; and that the entry upon 
the plaintiff’s land, and the acts, or repair and amendment, 
done to said trench by the defendant, who could claim only 
the rights of Waite, were in no wise justified by virtue of any 
rights, or the exercise thereof, conferred by the said deed of 
the plaintiff to said. Waite.” 

The jury found a verdict for the plaintiff, for nominal dam- 
- ages, and the defendant alleged exceptions to the instructions 
given to the jury. 

Bacon & F'. H. Dewey, for the defendant. 
 C. Allen § Hartshorn, for the plaintiff. 

Wiwpe, J. ‘This case depends on the construction of the 
deed from the plaintiff to Charles E. Waite, from whom the 
defendant derives his title, by several mesne conveyances. 
By that deed, the plaintiff conveyed to Waite a narrow strip 
of land, for the purpose of enabling him to erect a mill dam 
thereon ; and also the right to build, upon the land of the 
grantor, a mill or factory, and the right to dig a canal from 
said mill dam to such mill as might be so erected. The mill, 
however, was not built on the plaintiff’s land, but several 
rods therefrom, and a canal was dug, from the mill dam to 
the race, across the plaintiff’s land, which the defendant 
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contends that the grantee, his heirs and assigns had a right to 
do, and to enter upon the plaintiff’s land, to repair and clear out 
said canal; which is the trespass alleged in the plaintiff’s 
declaration. But we are of opinion that Waite had no right, 
under the plaintiff’s deed, to dig a canal in any other place 
than that designated in the deed. ‘The course of the canal 
or trench was particularly designated in the deed, and there 
can be no doubt of the meaning of the grant. 

It was contended, in the argument, that the plaintiff acqui- 
esced in the building of the mill and the digging of the canal. 
But there is no evidence of that fact; and if there were any 
such evidence, it would not be material —the language of 
the grant being clear. Exceptions overruled. 


Harvey Tatnter vs. Asa W. CuarK. 


C., by his last will, gave to his wife the interest and income of $1000, and to his 
daughter the use and income of $1000, during her life: After making other de- 
vises and bequests, he devised and bequeathed the residue of his property, real 
and personal, to his daughter and her children, and to his grandson, in equal 
shares, subject to the rights and directions afterwards given, by the will, to the 
executor therein named, and subject to the payment of his (C.’s) debts: He then 
appointed T. his sole executor, and authorized him to sell and convey such of his 
(C.’s) property, as in T.’s judgment would best promote the interest of all con- 
cerned, to raise the $2000 for the use of C.’s wife and daughter, and to pay his 
debts: T. declined to act as executor, and D. was appointed administrator of 
C.’s estate, with the will annexed: C.’s widow waived the provision made for 
her by the will, and dower was assigned to her: D., under his appointment as 
administrator, and by no other authority, sold and conveyed C.’s real estate, for 
the purpose of raising money to pay C.’s debts and the legacies given by his will. 
Held, that D. had no authority to sell the testator’s real estate, and that the sale 
and conveyance thereof by him were void, as against the testator’s heirs. 


Writ or entry, to recover one undivided eleventh part of 
a tract of land in Leicester. The case was submitted to the 
court upon the following agreed statement of facts: 

“ Ephraim Copeland died, on the 3d of March 1842, seized 
of the demanded premises, and of other real estate in Leices- 
ter. By his last will, made on the 27th of May 1837, and 
duly proved and allowed in August 1842, he made the 
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following (among other) bequests: ‘In the first place, I give, 
bequeath and devise to my wife, T’amesin Copeland, the in- 
come and interest of one thousand dollars. In the second 
place, I give to my daughter, Lucy Tainter, wife of Harvey 
Tainter, the use and income of one thousand dollars during 
her natural life. In the fifth place, I give, bequeath and de- 
vise in trust, to my executor hereinafter named, a strip of 
land [described] for the site of a school house, in case I 
should not erect one in my life time, and access thereto. Also 
one thousand dollars, at the decease of my said wife, for the 
following uses forever, to wit, to maintain: a school house, 
and a school to be taught by a female or females, &c. And 
in order to accomplish said object, said trustee and his heirs 
shall have reasonable time to bring the same about. In the 
seventh place, I give, bequeath and devise all the rest, residue 
and remainder of my estate, real, personal and mixed, to my 
daughter, and her children born and to be born in lawful 
wedlock, and my grandson, Ephraim Copeland, in equal 
shares, subject to the rights and directions given by me to 
my executor hereinafter named, and to the payment of my 
just debts. In the eighth place, I hereby nominate and 
appoint Captain Jonas Tucker of Charlton to be the sole 
executor of this my last will and testament, and hereby au- 
thorize and fully empower him to sell and convey such of my 
property, as in his judgment will best promote the interest of 
all concerned, to raise the two thousand dollars for the use of 
my wife and daughter, and to pay my just debts.’ 

“The daughter mentioned in said will is the wife of the 
demandant, who had nine children born of her in lawful 
wedlock, and living at the time of the testator’s death, and 
none born since. Lucy K. Tainter, one of said children, 
died September 16th 1844, leaving the demandant (her 
father) her heir; whose interest he seeks to recover in the 
present action. 

“On the 4th of April 1842, the said Jonas Tucker declined 
the office of executor, in these words: ‘I, the subscriber, 
having been named as executor, in the last will and testament 

Lo 
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of Ephraim Copeland, late of Leicester in said county, de- 
ceased, do hereby decline that trust. Jonas Tucker.’ And 
in April 1842, Harvey 'Tainter, the demandant, was appointed 
special administrator of said Copeland’s estate, and in May 
1842, he returned to the probate office an inventory of said 
testator’s property, in which his real estate, including the de- 
manded premises, was appraised at $7566, and his personal 
property at $739:17. The amount of other personal estate, 
not appraised, was $129-50. 

“Tn August 1842, Tamesin Copeland, the widow of the 
testator, waived the provision made for her in his will, and 
claimed her dower, which was, in November 1842, set out to 
her, to wit, a third part in value of the testator’s real estate, 
but no part of the demanded premises. 

“On the 3d of January 1843, Ebenezer Dunbar, a creditor 
of the estate, petitioned the judge of probate to be appointed 
administrator, with the will annexed, and, in pursuance there- 
of, on the first Tuesday of February 1843, administration of 
said estate was committed to him, with the will annexed. 
In April 1843, he returned to the probate office an inventory 
of said testator’s property, in which his real estate, including 
the demanded premises, was appraised at $6566, and his per- 
sonal property at $65:16. Also good notes at $271-77, and 
bad notes $71:-50. 

‘‘ By virtue of the authority derived by this appointment 
of administrator, with the will annexed, and no other, the 
said Dunbar, after administering the personal property, pro- 
ceeded to sell, at public auction, all the real estate left by said 
testator, (including reversion of land set off for his widow’s 
dower,) for the purpose of raising money to pay the debts 
and legacies; and among the deeds executed by him, in his 
said capacity, is the deed conveying the tract of land, described 
in the demandant’s writ, to the tenant, who is son in law of 
said Dunbar; said deed bearing date October 18th 1843. 
Notice was given of the sale of said real estate, and the same 
was sold at the times, and in the lots, and to the persons, and 
for the prices, mentioned in the affidavit of said Dunbar, filed 
in the probate office. 
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“ The demandant, previously to the sale, recommended how 
the real estate should be lotted out, in order to sell best, and it 
was sold in such number of lots as he had recommended.” 

After G. Parker, for the demandant, had stated the case, 
the court expressed a wish to hear the tenant’s counsel first. 

Ei. Washburn & Bacon, for the tenant. The question is, 
whether Tucker’s authority to sell the land extended to Dun- 
bar. See Rev. Sts. c. 63, $ 5, and c. 71, $ 20. The author- 
ity was given to Tucker, as executor, and passed to the 
administrator with the will annexed. The letters testament- 
ary were the criterion and proof of the power, which was not 
a naked one, but was coupled with a trust. In England, 
Dunbar would have been compelled by a court of chancery to 
sell the real estate, in execution of the trust. The probate 
court could not exercise this power, and a license to sell, given 
by that court, would be a nullity. See Farwell v. Jacobs, 4 
Mass. 634. Crocker v. Crocker, 11 Pick. 255. Hall v. 
Cushing, 9 Pick. 406. Prescott v. Pitts, 9 Mass. 376. Jack- 
son v. Ferris, 15 Johns. 346. Larned v. Bridge, 17 Pick. 
339. Gibbs v. Marsh, 2 Met. 243. Brown v. Higgs, 8 
Ves. 574. Franklin v. Osgood, 14 Johns. 554. Co. Lit. 
113 a, and Hargrave’s note. Pow. Dev. (Jarman’s ed.) 233, 
239. The case of Homer v. Shelton, 5 Met. 462, was one in 
which the executors might exercise their power, or not, at 
their discretion. Aliter, in the case at bar. 

“The fifth clause in the will shows that a personal trust was 
not reposed in Tucker; for his heirs are intrusted with the 
management of the devise for the school. 

A power defectively executed will not be disturbed by a 
court of equity. Harl of Darlington v. Pulteney, Cowp. 267. 

When two intentions are expressed, a general and a par- 
ticular one, and the particular intent cannot take effect, the 
words shall be so construed as to give effect to the general 
intent. Com. Dig. Poiar, B. 1. a. Jackson v. Veeder, 11 
Johns. 169. In the present case, Tucker had the power to 
select the lands that should be sold, and also the power to 
sell. ‘I'he general intention of the testator was to pay the 
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debts and legacies. The particular intention was, that the 
surplus, if any, should be such of the estate as Tucker should 
select. The particular intent could not be carried into ef- 
fect, because the whole real estate was required to pay the 
debts. The general intent, therefore, was well effected by 
the administrator’s sale. Cruise’s Dig. tit. 32, c. 20. 

G. Parker, for the demandant. When a naked power is 
connected with a personal confidence, as in this case, the 
power cannot be transmitted. See Ventress v. Smith, 10 
Pet. 161. Combe’s case, 9 Co. 75. Ingram v. Ingram, 
2 Atk. 88. Sugden on Powers, (1st Amer. ed.) 165, 166. 
4 Kent Com. (5th ed.) 327. Pow. Dev. (Ist ed.) 292. 
Lancaster v. Thornton, 2 Bur. 1027. Cole v. Wade, 16 Ves. 
27. Walter v. Maunde, 19 Ves. 424. Lessee of Moody v. 
Vandyke, 4 Binn. 31. Wills v. Cowper, 2 Ham. 124. 
Conklin v. Egerton’s Administrator, 21 Wend. 430. 

The decision was made at September term 1848. 

Wipe, J. In this case both parties claim title, respective- 
ly, under the last will and testament of Ephraim Copeland ; 
and the case turns on the validity of the tenant’s title. By 
the will, Jonas Tucker was appointed executor, in the words 
following: ‘In the eighth place, I hereby nominate and ap- 
point Captain Jonas Tucker of Charlton to be the sole exec- 
utor of this my last will and testament, and hereby authorize 
and fully empower him to sell and convey such of my prop- 
erty as in his judgment will most promote the interest of all 
concerned, to raise the two thousand dollars for the use of my 
wife and daughter, and to pay my just debts.”” The executor 
- renounced and declined the trust as executor, and Ebenezer 
Dunbar, a creditor of the testator, was duly appointed admin- 
istrator of his estate with the will annexed; and afterwards 
sold and conveyed the demanded premises to the tenant. 
The question is, whether this was a valid conveyance. It is 
contended for the tenant, that it was, by virtue of the power 
given to the executor, which devolved on the administrator on 
his appointment to administer the estate according to the will. 

It is admitted that if this were merely a naked power ta 
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sell, it would not by law be transmissible to the administrator ; 
but it is argued, that this power was coupled with a trust, and 
was therefore well executed by the administrator. On the 
other hand, the demandant’s counsel contends, that the power 
was given to Tucker nominatim, and not qua executor ; and 
whether coupled with a trust or not, it was not transmissible 
to the administrator. 

In most of the English authorities cited on this point, the 
question was, whether, when a power was given to several, 
and one of them died, or refused to act, the power would sur- 
vive. Lord Coke makes a distinction between those cases 
where a power is to persons nominatim, and those where it 
is given to them by the name of their office. ‘If,’’ he says, 
‘‘a man deviseth his lands to A. for term of life, and that 
after his decease his lands shall be sold by his executors gen- 
erally, and make three or four executors, and during the life 
of A. one of the executors dieth, and then A. dieth, the other 
two or three exccutors may sell; because the land could not 
be sold before, and the plural number of his executors remain. 
But if they had been named by their names, as by L. S., 
L. N., &c. his executors, then in that case the survivors could 
not sell the same; because the words of the testator could 
not be satisfied.” Co. Lit. 112 6.113 a. Mr. Hargrave in 
his notes on Co. Lit. (note 146) expresses the opinion that 
this distinction has the appearance of too curious and overs 
strained a refinement; and he cites a case in which it was 
adjudged against the distinction. But he admits that it had 
been adopted in cases subsequent to the publication of Coke 
upon Littleton. Mr. Sugden, after reviewing the authorities, 
states the following propositions as deducible therefrom: 
1. That where a power is given to two or more by their 
proper names, who are not made executors, it will not survive 
without express words. 2. That where it is given to three 
or more generally, as to ‘“‘ my trustees,” ‘my sons,” &c. and 
not by their proper names, the authority will survive whilst 
the plural number remains. 3. That where the authority is 
given to ‘‘executors,”’ and the will does not expressly point 
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to a joint exercise of it, even a single surviving executor may 
exercise it. But, 4. That where the authority is given to 
them nominatim, although in the character of executors, yet 
it is at least doubtful whether it will survive. Sugden on 
Powers, (Ist Amer. ed.) 165, 166. These propositions seem 
to be well sustained by the authorities, and the weight of au- 
, thority is in favor of the distinction laid down by Lord Coke. 

But the question in this case is not whether a power given to 
two or more executors to sell will survive, if one dies or refuses 
to act. At common law, before the S¢. of 21 Henry 8, c. 4, it is 
clear that it would not. But by that statute it was provided that 
where lands were devised to be sold by executors, and some 
of them refuse to accept administration, all sales by the exec- 
utor or executors who do accept shall be as valid as if all the 
executors had joined. ‘The question has been, whether this 
statute extended to executors where a power to sell was given 
to them nominatim. And all the authorities agree, that if a 
power is given, indicating personal confidence, it must be 
confined to the individual or individuals to whom it is given, 
and will not, except by express words, pass to others than the 
trustees originally named, though they may, by legal trans- 
mission, sustain the same character. So it was decided in 
Cole v. Wade, 16 Ves. 27, and in many other cases. 

That such a personal confidence in the executor is indicated 
by the will, in this case, is manifest. He was to raise $2000, 
to hold in trust, and to pay over the interest of $1000 to the 
widow of the testator, and the interest of the other $1000 te 
his daughter, during their respective lives, and after their 
decease to appropriate the principal to other uses. If, then, 
this power, coupled with a trust, had been given to two ex- 
ecutors by name, and one had died or declined the trust, the 
other could not have executed the power. And clearly such 
a power cannot be delegated, or legally transmitted, to an 
administrator with the will annexed. 

There is another ground on which we hold, very clearly, 
that the power to sell has not been transmitted to the admin- 
istrator, if by law it could be. ‘Tucker, the donee of the 
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power, has never renounced it, and the consequent trust; and 
we are not aware of any impediment to his executing it. 
He has, it is true, declined the office of executor, but the 
power of selling real estate is no part of the business cf an 
executor or administrator, unless he obtains license under the 
statute ; he has no interest in the land, and no authority to 
sell it, except the authority which may be derived froin the 
statute. The executor, in this case, was the donee of a trust 
power, which was distinct from the office of executor, and 
the trust might exist for years after the duties of the office of 
executor had been fully performed. This trust power has 
never been renounced, and consequently has not been trans- 
mitted to the administrator. This point has been very fully 
considered in Wills v. Cowper, 2 Ham. 124, and in Conklin 
v. E'gerton’s Administrator, 21 Wend. 430. In the latter 
case, a power had been granted by will to an executor, to sell 
and dispose of real estate, and to divide the proceeds among 
devisees to whom the estate was given by a previous clause 
of the same will. The executor died without having exe- 
cuted the power; and it was held, that the power could not 
be executed by an administrator cum testamento annexo, not- 
withstanding the provisions of the revised statutes of New 
- York, that “in all cases where letters of administration with 
the will annexed shall be granted, the wiil of the deceased 
shall be observed and performed ; and the administrators of 
such will shall have the rights and powers, and be subject to 
the same duties, as if they had been named executors in such 
will.” This decision is fully sustained by a well established 
principle of the common law, as laid down in numerous au- 
thorities. In the year book, 15 Hen. 7, 11, it is laid down for 
good law, “that if a man has feoffees upon confidence, and 
makes a will that his executors shall alien his lands, there if 
the executors renounce administration of the goods, yet they 
may alien the land, for the will of land is not a testamentary 
matter.” And it was there said that ‘it was lately adjudged 
in the exchequer chamber, by all the judges of England, that 
if a man makes a will of his lands, that his executors shall 
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sell the land, and alien, &c. if the executors renounce ad- 
ministration and to be executors, there neither the adminis- 
trators nor ordinary can sell or alien, &c.”’ Sugden on 
Powers, Appx. No. 1. This doctrine has been maintained ever 
since, by numerous judicial decisions. It is true that where 
there is a power in a will to sell, without naming a donee ot 
the power, the executor will have the power by implication, 
if he is to distribute the proceeds of the sale. So the exec- 
utor of the executor, in such a case, might execute the power, 
by a like implication. But I apprehend no case can be found 
where such an implication has been extended to an adminis- 
trator with the will annexed. Mr. Justice Cowen, who deliv- 
ered the opinion of the court in the case above cited from 
21 Wend. 430, and whose extensive knowledge of books of 
authority is well known, says, ‘‘I have been unable to find a 
single book which suggests that an adininistrator was ever con- 
sidered as coming, by implication, within any clause by which 
a power of sale is devised even generally.” © But if such an 
implication might be sustained in any case, we think it very 
clear that it cannot in the present case. Here the power 
given was coupled with a trust; and personal confidence was 
reposed in the executor and trustee. A part of the proceeds 
of sale was to be held by him for an indefinite length of 
time, and could not be paid over to the testator’s wife and 
daughter, who were only entitled to the interest during life. 
This is therefore a much clearer case than that of Conklin v. 
Egerton’s Administrator, if there be any doubt of the cor- 
rectness of that decision ; for the executor in that case was to 
pay over the whole proceeds of sale immediately, and was not 
bound to hold any part in trust. And by the statute of New 
York, it was provided that administrators with the will an- 
nexed should have the rights and powers, and be subject to 
the same duties, as if they had been named executors in the 
will. We do not, however, doubt the correctness of that de- 
cision. Jt is founded on the same principles which were laid 
down in Wills v. Cowper, 2 Ham. 124, and by C. J. 'Tilgh- 
man, in Lessee of Moody v. Vandyke, 4 Binn. 31, and by 
C. J. Savage, in Judson v. Gibbons, 5 Wend. 224. 
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According to these authorities and principles, we are of 
opinion that the deed, from the administrator of the» goods 
and estate of Ephraim Copeland, was without authority, and 
void as against his heirs. ‘The administrator had no power to 
sell by the will; for that was a trust power expressly given 
to Jonas Tucker, and a part of the proceeds of the sale was 
to be held by him in trust, which might continue for an in- 
definite time after the debts of the deceased should be paid, 
and his duties gwa executor should be fully performed. A 
personal confidence was reposed in the executor and trustee, 
to sell such property ‘‘as would most promote the interest of 
all concerned.” Land was also given to the executor in trust 
for other purposes. So that it is clear he was both trustee 
and executor, under the will; and the power to sell, being 
coupled with a trust, has not been relinquished. The admin- 
istrator therefore had no power to sell under the will, and he 
had no power under the statute. If he had obtained license 
to sell, the sale might be valid; but in such case, after the 
payment of debts, the surplus should be paid over to the trus- 
tee named in the will. 

This view of the case is not inconsistent with any of the 
cases cited by the tenant’s counsel. In the case of F'arwell 
_v. Jacobs, 4 Mass. 634, it was decided that a direction in a 
will to the executor, to support the testator’s father, is a legacy 
sor which an action lies against the executor, and that the 
duties of an executor devolve on an administrator cwm testa- 
mento annexo, where the authority is not necessarily con- 
nected with a personal trust or confidence reposed in the 
executor. ‘That decision was founded on the defect of chan- 
.ery jurisdiction in this Commonwealth to enforce the trust, 
which defect has since been supplied; and it involved no 
question of the effect of a power to sell real estate. The 
case of Hall v. Cushing, 9 Pick. 395, was on a probate bond 
of an executor, who was both executor and trustee; and he 
was held liable for not investing the assets in his hands, as 
executor, according to the directions of the will. But if he 
had settled an account at the probate office, as executor, in 
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which he was credited as executor, and charged, as trustee, 
with the trust fund, he would not have been held liable as 
executor. ‘The case of Larned v. Bridge, 17 Pick. 339, is 
decidedly opposed to the tenant’s claim. There it was held, 
that a power to sell land, given by will to the executrix, would 
not, on her renunciation of the office of executrix, devolve on 
the administrator with the will annexed. Without making 
any more particular comments on the cases cited by the ten- 
ant’s counsel, I will only observe that they are all distinguish- 
able from the present case, and are not, as we understand 
them, inconsistent with the principles and authorities cited by 
the demandant’s counsel. 

What remedy the administrator may have, if he has paid 
the debts of the deceased, and should hereafter be compelled 
to refund the proceeds of sale to the purchaser, is a question 
which the court is not now called upon to consider. Whether 
he can be licensed to make sale of the real estate, for the re- 
payment of the debts he has paid, or whether ‘Tucker may 
execute the power under the will, for the same purpose, or 
whether, if he refuses so to do, this court, as a court of equity, 
would cause the power to be executed, are questions upon 
which we express no opinion. 

There is no doubt of the general principle, that where there 
is a power coupled with a trust, and the donee refuses the 
trust, a court of chancery, on the application of the cestut que 
trust, will cause the power to be executed, so far as may be 
necessary for the performance of the trust: on the principle 
of equity, that a trust is not to be suffered to fail for the want 
of a trustee. 

Judgment for the demandant. 
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ALLEN Buioop & wife vs. ABreL Hayman. 


The S¢. of 1783, c. 36, § 17, which prescribed the form of the oath to be taken by an 
administrator, executor or guardian, who had obtained a legal order or license to 
sell real estate, did not, like S¢. 1817, c. 190, § 11, require that the oath should be 
taken before fixing on the time of sale. 

Though an administrator, who obtains license to sell his intestate’s real estate, 
cannot lawfully be himself the purchaser, either directly or indirectly, and though, 
if he so becomes the purchaser, the heirs of the intestate may avoid the sale, yet 
the estate, so sold and purchased, passes to the grantee, by the administrator’s 
conveyance thereof, subject to be defeated by the heirs; and if it is afterwards 
sold and conveyed, for a valuable and full consideration, to a bona fide purchaser, 
who had no notice that it had been bought, at the administrator’s sale, for the 
administrator’s benefit, such purchaser will hold it against the heirs of the 
intestate. 

{n a suit by heirs, to recover land of which their ancestor died seized, upon the 
alleged ground that the sale thereof by his administrator, under a license, was 
fraudulent and voidable, the surety of the administrator, on his administration 
bond and also on the bond given by him on his obtaining license to sell, is a com- 
petent witness. 


This was a petition for partition of a parcel of land in 
Dunstable, of which, as the petition alleged, Rachel Blood, 
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the female petitioner, was seized of one undivided moiety in 
fee, as tenant in common with the respondent. 

At the trial, before Wilde, J. it appeared that, on the 7th of 
September 1807, Silas Blood conveyed to Silas Blood, jr. his 
son, the land in question, together with another parcel of land 
in Dunstable, of about one hundred and fifty acres; and that 
the said Silas Blood, jr. at the same time, by an instrument 
of the same date, in consideration of said deed, conveyed or 
leased the whole of said land to said Silas Blood, to hold the 
same during his life: That on the 7th of November 1807, 
said Silas Blood, jr. was married to Rebecca Lakin, by whom 
he afterwards had two children, viz. Rachel Blood, the female 
petitioner, and Silas W. Blood: ‘That said Silas Blood, jr. 
died intestate, on the 5th of October 1815, leaving a widow 
and the two children above mentioned: That said Silas 
Blood, sen. died on the 6th of January 1844: That Allen 
Blood and Rachel Blood (the petitioners) were lawfully mar- 
ried ; and that Silas W. Blood died before the death of Silas 
Blood, sen. having conveyed all his interest in the land now 
in question to the respondent. 

The respondent, in defence, gave evidence that, on the 19th 
of October 1815, the said Silas Blood was duly appointed 
administrator of the estate of said Silas Blood, jr. and gave 
bond, as required by law, and on the 16th of January 1816, 
returned an inventory of the personal estate of his intestate, 
and also of his real estate, as follows: ‘The homestead farm 
of said deceased, situated in Dunstable, containing one hun- 
dred and fifty acres, more or less, subject to the incumbrance 
of a life lease, during the natural life of Silas Blood, father of 
the said Silas Blood, jr. deceased.”” ‘The above estate was 
appraised at eleven hundred dollars. 

The respondent then produced in evidence a copy of a 
petition of Silas Blood, as such administrator, for a license to 
sell real estate of his intestate, for the payment of debts, &c. 
presented to the circuit court of common pleas, held at Con- 
cord on the second Monday of March 1816, accompanied by 
a certificate of the judge of probate, stating the necessity of 
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such sale, and by a writing in which the widow and minot 
children of said intestate gave their consent to such sale. In 
this petition said Silas Blood alleged as follows: ‘The only 
real estate of said intestate, known to said administrator. con- 
sists of a fee simple in remainder, expectant upon the death 
of said administrator, in about one hundred and fifty acres 
of land, being the homestead farm, so called, in Dunstable, 
whereon the said deceased last dwelt; which remainder ex- 
pectant, as aforesaid, by the inventory of said estate is ap- 
praised at eleven hundred dollars; a partial sale whereof is 
impracticable.” 

The respondent also produced in evidence a copy of a 
license from said court of common pleas, at said term, to said 
Silas Blood, to sell and convey the whole of the real estate in 
said last mentioned petition described, for the reasons and 
purposes therein stated, upon his giving bond and taking the 
oath by law required, and in other respects observing the rules 
and directions of law, in such case made and provided: Also 
a copy of the bond, such as the law required, given by said 
administrator, and filed in the probate office, and a copy of 
the oath taken by him, in the form prescribed by Sé. 1783, 
_¢. 36, $ 17, (which was admitted to be the only oath taken by 
him, ) previously to selling said estate under said license. It 
appeared that this oath was taken before said administrator 
made sale of said estate, but not before he had fixed on the 
time of sale. ‘The respondent objected, that the oath was not 
taken according to law, but the judge overruled the objection. 

The respondent then produced in evidence a copy of said 
administrator’s affidavit, duly filed in the probate office, from 
which it appeared that he gave notice of the sale of said estate, 
according to law: Also a deed from said Silas Blood, as such 
administrator, to George Johnson, dated April 5th 1817, recit- 
ing said license, and a sale at auction, on the 29th of April 
1816, to said Johnson, of the real estate of said deceased, em- 
bracing the land in question, and conveying to said Johnson 
tne fee simple in immediate remainder therein expectant upon 
the death of said administrator: Also a quitclaim deed thereof 
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from said Johnson to said Silas Blood, dated April 5th 1817: 
Also a deed from said Silas Blood to Rebecca Blood, dated 
June 10th 1819, conveying to her the land in question: Also 
a deed from said Rebecca Blood to Silas W. Blood, dated 
June 10th 1819, conveying said land to him: And alsoa deed 
from said Silas W. Blood to said Hayman, the respondent, 
dated June 27th 1837, conveying to him the same land. 

The petitioners insisted that they were not divested of their 
estate in the land in question by reason of the said adminis- 
trator’s deed to said Johnson. Ist. Because the administrator 
never obtained a license to sell said land; the license granted 
not including it. 2d. Because said administrator, who acted 
as auctioneer at the sale of the land, procured and employed 
the said Johnson, as his agent, to bid off the land for said 
administrator, and for his benefit; and that said Johnson did 
so bid off the same; whereby the said administrator was in 
fact the purchaser. 

On the first point, the judge ruled, that the petition and 
license, taken in connexion with the inventory, gave author- 
ity, prima facie, to the administrator to sell the land in 
question. 

On the second point, the judge ruled, that if said Johnson 
were so employed, as such agent, and did so bid off said land, 
and said Blood did so become the purchaser thereof, yet that 
these facts were immaterial, as the petitioners, being heirs at 
law of said Silas Blood, jr. deceased, could not avoid said 
sale against the respondent, if he were a bona fide purchaser 
for a valuable and full consideration. And the judge left it 
to the jury to find the facts stated on the second point, and 
also whether the respondent was a bona fide purchaser for a 
valuable and full consideration. The jury found the facts, as 
stated on the second point, and also that the respondent was 
a bona fide purchaser for a valuable and full consideration. 

In the course of the trial, Micah Eldridge was called as a 
witness, by the respondent, to prove that the land in question 
was embraced in the inventory. It was admitted that he was 
surety for said Blood, on his administration bond, and on the 
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bond given by him, on obtaining license to sell said real 
estate. The petitioners objected that he was not a competent 
witness; but he was admitted, and testified. 

- The jury returned a general verdict for the respondent. 
Judgment to be entered on the verdict, if the rulings at the 
trial were all correct; otherwise, a new trial to be granted. 

This case was argued and decided at a former term. 

Mellen §& B. Russell, for the petitioners. 

Farley, for the respondent. 

Suaw, ©. J. Petition for partition, in which the respondent 
denies the petitioners’ title. After a verdict for the respondent, 
the case comes before the court on two questions reserved at 
the trial. 

1. The first point relied upon, to show that the administra- 
tor, Silas Blood, sen. as administrator on the estate of Silas 
Blood, jr. the intestate, did not comply with the rules of law, 
and that nothing passed under his deed, is, that he did not 
take the oath required by law, before fixing on the time and 
place of sale. but only before the sale was actually made. It 
is to be considered that the sale was made before the passing 
of St. 1817, c. 190, which provided in terms, $ 11, that the 
oath should be taken “ previous to fixing upon the time and 
place of the sale;” but the sale, in the present case, must be 
governed by the preceding law. St. 1783, c. 36,$ 17. The 
argument against the validity of the sale is founded on a sup- 
posed implication from the form of the oath. The adminis- 
trator was required, by that act, to make oath in this form: 
‘That in disposing of the estate,” &c. “I will use my best 
skill and judgment in fixing on the time and place of sale, and 
that I will exert my utmost endeavors,” &c. This clause is 
preceded by a preamble, reciting that ‘it sometimes happens 
that for want of prudent management in executors, adminis- 
trators, guardians, &c. who are empowered to sell real estates, 
such estates are disposed of below their true value, to the 
great injury of heirs and creditors.”” The supposed implica- 
tion is, that as the oath looks to the future, in regard to fixing 
the time and place of sale, it must be taken previously to any 
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and all the acts incident to the sale. This implication would 
be stronger, had not the same section of the statute required, 
in terms, that this oath should be taken “ previous to the 
sale.’ But the expression of a time within which it shall be 
made, controls the implication arising from a mere formula 
adapted to general use ; and therefore the court are of opinion, 
that as the law then stood, the taking of the oath, prior to 
fixing on a time and place of sale, and of giving notice there- 
of, was not a condition precedent to the valid execution of 
the power. 

2. The next question is this: Supposing that Blood, when 
he made sale of the estate of his son, under a license of court, 
made the purchase himself, under color of a sale to Johnson, 
or, what is equivalent, engaged Johnson to purchase it on his 
account, and if such sale was fraudulent and void as against 
the heirs, can they now recover it against Hayman, if he was 
a bona fide purchaser for a valuable consideration, without 
notice of the fraud? . 

We are strongly inclined to think, that within the meaning 
of the well known rule, that a trustee to sell cannot be a pur- 
chaser, an administrator selling under a license is such a 
trustee, and cannot himself directly or indirectly be the pur- 
chaser. But it is so held, for the benefit and security of the 
parties interested. ‘The license is pursued; it is a good exe- 
cution of the power; and the purchaser has a good right to 
hold against the grantor and all the world, except those ben- 
eficially entitled to the proceeds, and interested to have a sale 
made at the best price, and on the best terms. In their favor, 
and at their election, the law will avoid such sale, not be- 
cause it is in fact fraudulent, but because the administrator is 
the only party who can and who should act for them; and 
he has so many means of disparaging the sale, if he has an 
adverse interest to subserve, and in modes which could not be 
detected, that the law will not subject him to the temptation 
of doing so, nor will it permit him to defend himself, by 
showing that the estate brought as good a price as could have 
been obtained for it from any other person. It would be 
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substituting after opinions of value in the place of the test of 
a free, actual competition of purchasers. It is therefore a 
sale voidable, and not void. Jenison v. Hapgood, 7 Pick. 1, 
and 10 Pick. 77. Harrington v. Brown, 5 Pick. 519. 
Litchfield v. Cudworth, 15 Pick. 23. Being voidable only, 
an estate passed, by the conveyance, to the grantee, subject to 
be defeated by the heirs. But it appears, in the present case, 
that long after this voidable sale to Johnson, the estate passed, 
by various mesne conveyances, to the respondent. It was 
then left as a fact to the jury to consider whether the respond- 
ent took the estate for a valuable and full consideration, and 
without notice of the fact that it had been purchased in, at 
the administrator’s sale, for the administrator himself; and 
the jury found that he did. 

The court are of opinion, therefore, that the respondent 
acquired a good title, by such conveyance, though it might 
have been avoided by a suit against the first grantee, or one 
taking under him, with notice of the defect. Somes v. 
Brewer, 2 Pick. 184. 4 Kent Com. (5th ed.) 464. 

A point was made at the trial, on the objection of the pe- 
titioners to the competency of Micah Eldridge as a witness 
for the respondent, on the ground that he was a surety on the 
-administrator’s bonds. We cannot perceive, without some 
further fact connecting him with the parties in this suit, how 
he was interested in the result of this action, or how the 
judgment in this suit can subject him to a suit, or exempt 
him from one, on his bonds. 

Judgment on the verdict for the respondent. 


ES 


AuLen Bioop & wife vs. Davin Ruipeovt. 


On the trial of a real action, after the demandant had given evidence tending to 
show that the tenant’s deed of the demanded premises was not given to him on 
any pecuniary consideration, the tenant offered in evidence his attested note, 
given to his grantor a few weeks after the execution of the deed, and the testi- 
mcny of the attesting witness, that when the note was given, he understoud. 
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from the conversation between the grantor and the tenant, that it was given on 
account of a mortgage on the demanded premises, and to pay the grantor’s debts, 
and that, when the note should be paid, the tenant was to have the demanded 
premises. Jle/d, that this evidence was admissible, as part of the ves gesta. 

A. conveyed land to B., reserving to himself a life estate therein: B.’s reversion was 
sold after his decease, and A. afterwards became the grantee thereof: A. then 
conveyed a part of said land, together with other land, to R. in fee, for the alleged 
consideration of $2000, and R. at the same time gave back a lease to A. of all the 
land so conveyed, for A.’s life: In a real action, brought by B.’s heirs, to recover 
of R. the land that once was B.’s, one question was, whether R. paid any pecuni 
ary consideration therefor: R. gave in evidence a note given by him to A. for 
$700, and also introduced evidence tending to show that the note was given in 
payment for the land conveyed to him by A. JHe/d, that B.’s heirs could not give 
evidence of the value of the land, at the time when A. conveyed it to R. for the 
purpose of warranting the jury to infer that said note was given for A.’s life 
estate, and not for the whole fee simple. 


THIs was a writ of entry, to recover a parcel of the estate 
which was sold by Silas Blood, sen. administrator of the estate 
of Silas Blood, jr. as is fully stated in the next preceding case 
of Blood §* wife v. Hayman, (ante, 231.) The present case 


was tried before Shaw, C. J. and the demandants proceeded on > 


the same ground as in the preceding case, namely; first, that 
the sale made by said Blood, as administrator of the estate of 
his son, Silas Blood, jr. under a license, was void, because 
the estate was, in effect, purchased for himself; and secondly, 
that the sale by him to Johnson was merely colorable. 

The tenant gave in evidence, and relied on, a deed of war- 
ranty from Silas Blood, sen. dated November 3d 1826, con- 
veying to the tenant, in consideration of $2000, the demanded 
premises, together with about thirty three acres of other land, 
and witnessed by Edmund Page and Jonathan Woodward, jr. 

To sustain the first of their grounds of claim, above stated, 
the demandants introduced evidence; and the tenant intro- 
duced counter evidence. ‘The whole evidence on this point 
was submitted to the jury, with instructions, to which the 
demandants did not except. 

To sustain their second ground of claim, the demandants 
called Edmund Page as a witness, who testified that he 
wrote and witnessed the aforesaid deed of November 3d 
1826 ; that said Blood requested him to write it, and said 
that he was going to give Rideout (the tenant) the farm, or 


he a 
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let him have it, as Rideout was about to marry his daughter ; 
that the witness asked Blood what consideration should be 
inserted in the deed, and Blood said it did not make any great 
difference whether it was $1500 or $2000, and the witness 
inserted $2000; that the witness asked Blood who was to 
pay the mortgage which the Groton Fund had on the farm, 
and Blood told him to make the deed free and clear of all 
incumbrances; that ‘‘no money was paid or spoken about at 
the time; nor any thing of value, except a life lease;” that 
when Blood called on the witness to write the deed, he said 
he wished him to write a deed and a life lease; that the wit- 
ness afterwards wrote a life lease from the tenant (Rideout) 
of the same land described in said deed, to said Blood and his 
wife, and gave it the same date as that of the deed, viz. 
November 3d 1826. 

The tenant then introduced (among other evidence) the 
following note: “ Dunstable, November 28th 1826. For 
value received, I promise to pay Silas Blood, or order, the 
sum of seven hundred dollars, within seven years, to be paid 
one hundred dollars yearly, without interest. 

Attest: Eben. S. Burge. David Rideout.” 

On the back of this note were indorsements of seven yearly 
_ payments, according to its tenor. 

The deposition of said Burge was then introduced, in 
which he deposed as is hereinafter stated in the opinion of the 
court. 

Thedemandants objected to this testimony, as hearsay, but 
the judge admitted it to be read to the jury. | 

The demandants, in order to show that there was an agree- 
ment between Blood and Rideout, that Rideout should pay 
Blood the sum of seven hundred dollars, in full satisfaction 
for said Blood’s life estate in the land thus conveyed, and 
that said note was given for that purpose only, and not for 
the purchase of the fee in the reversion, offered to give evi- 
dence to show, in connexion with other evidence in the case, 
the value of the real estate, conveyed by Blood to Rideout, 
m 1826, when it was conveyed. The professed object of 
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the proof, thus offered, was that which is hereafter stated in 
the opinion of the court. ‘The judge refused to admit the 
evidence. 

A verdict was returned for the tenant, on the second point 
in the case, to wit, that the tenant purchased the estate for a 
valuable consideration, without notice of the supposed fraud 
in the administrator’s sale. New trial to be granted, if either 
of the foregoing rulings was wrong; otherwise, judgment to 
be rendered upon the verdict. 

B. Russell, for the demandants. 

Farley § Wentworth, for the tenant. 

Suaw, C.J. At the time when the preceding case of Blood 
§ wife v. Hayman, (ante, 231,) was decided, the present case 
was pending, brought by the plaintiffs against another defend- 
ant, David Rideout, to recover another parcel of the same 
estate. This case proceeded on the same ground as the other, 
to wit, that the sale made by Silas Blood, sen. under license 
as administrator, was void, and that his deed to Johnson was 
merely colorable. 

Two grounds of defence were taken by the tenant. Ist. 
That the purchase made by Johnson was a real and actual 
sale to him, and not colorably made for the account of the 
administrator. 2d. That the tenant was a purchaser for a 
valuable consideration, and without notice of the alleged 
fraud, or other defect in the title of Silas Blood, sen. 

On the first ground, the evidence was left to the jury, with 
directions not objected to. 

Upon the second ground, it appeared that the estate in 
question, claimed by the demandants as having been their 
father’s, so sold under a license to pay his debts, was a rever- 
sion expectant upon the decease of his father, Silas Blood, sen. 
the administrator. When, therefore, Silas Blood, sen. took a 
conveyance from Johnson of this reversion, bemg himself 
tenant for life, the two estates merged, and he became tenant 
in fee; supposing the conveyance to him of such reversion 
was valid. Subsequently, he transferred this estate, as an es- 
tate in fee, to the tenant, David Rideout, (who married his 
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daughter, ) together with some other estate, by a deed purport- 
ing to be made on a valuable consideration, and took back a 
lease of certain rights to himself and wife, for life. 

Some evidence having been offered, tending to show that 
w.ien the deed was made, no money was paid, and generally 
to show that no pecuniary consideration was paid by the ten- 
ant for the land, the tenant offered evidence tending to con- 
trol and rebut the foregoing, and for that purpose gave in evi- 
dence a note from himself to said Blood, sen. for $700, bearing 
date a few weeks later than that of the deed, and purporting 
to be attested by Ebenezer 8. Burge. Burge’s deposition was 
offered, to prove that he was called into Blood’s house to 
attest the note; that Rideout was there, and acknowledged 
the note to have been signed by him, and that the witness, at 
the request of Blood, and in the presence of Rideout, attested 
it. He further testified, that he understood from conversation, 
at the time, between Blood and Rideout, that the note was 
given “on account of-a mortgage, and to pay up Blood’s 
debts; and that when Rideout had paid this note, he was to 
have the farm where he now lives.”” ‘This testimony was ob- 
jected to as hearsay, but was admitted as res gesta. 

The court are of opinion that this evidence was.rightly ad- 
mitted. ‘The occasion was the one at which the note was 
completed as the parties intended to have it, and the declara- 
tions of the parties, made at the time, showing the purpose 
for which it was given, qualified the act of executing and 
delivering the note. 

The demandants, in order to show that there was an agree- 
ment between Blood and Rideout, that Rideout should pay 
ths sum of $700 for said Blood’s life estate in the land thus 
conveyed, and that said note was given for that purpose only, 
and not for the purchase of the fee of the estate, including 
the original reversion held by Silas Blood, jr. offered evidence 
of the value of the whole real estate, thus conveyed by Blood 
to Rideout, in 1826, at the time of that coryeyance. The 
object of this proof, as stated by the demandants’ counsel, was 
to show, by inference, that the $700 was paid by Rideout to 

“OL. XIII. 21 
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Blood, for the purchase of his life estate, newly created by the 
lease given to him by Rideout, bearing even date with the 
conveyance from himself to Rideout, and so lead the jury to 
infer, that the original estate, in which Silas Blood, jr. had 
formerly a reversion, was conveyed without consideration. 
But the judge who tried the cause was of opinion, that the 
evidence of the value of the whole estate was immaterial and 
inadmissible, on several grounds. 

The deed purported to convey an entire estate, consisting 
of the estate in question, and other real estate, for one entire 
pecuniary consideration. And further; prima facie the estate, 
of which Blood, sen. originally had a life estate, and Blood, 
jr. a reversion, had become, by merger, an absolute estate in 
fee, in Blood, sen.; and, for this or other cause, no distinction 
was made, between such original life estate and reversion, by 
the parties, in their deed. And the life estate then held by 
Blood, sen. under the lease from Rideout, was wholly distinct 
from the former life estate held by himself, which had the 
reversion. Under these circumstances, the value of the whole 
estate had no tendency to show, that the grant of that part 
of the estate, of which the demandants’ father once had a 
reversion, by Blood, sen. to Rideout, was gratuitous, and 
without pecuniary consideration. This being the only pur- 
pose for which the evidence was offered, it was rejected. 

If any evidence of this kind was admissible to control the 
terms and legal effect of the deed, we are of opinion, that the 
evidence of the estimated value of the land, at the time of 
the conveyance, was too remote and uncertain to warrant the 
jury in drawing the inference, that the consideration was 
partly gratuitous and partly pecuniary, and that the gift ap- 
plied to that part of the estate which was claimed by the 
demandants, and the pecuniary payment was applicable ex- 
clusively to the other part of the estate. It had no tendency, 
either by itself or with other evidence, to lead to such a con- 
clusion, and therefore the evidence was immaterial, and rightly 
rejected. 

Judgment on the verdict for the tenant. 
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Joun Vose vs. Puineas How. 


When a matter, not pending in court, is submitted to arbitration, by an agreement 
in pais, and not pursuant to the Rev. Sts. c. 114, and no provision concerning costs 
is made in the agreement, the arbitrators have no authority, by the common law, 
or by the revised statutes, to award costs of arbitration. 


Dest on an award. At the trial in the court of common 
pleas, before Wells, C. J. the plaintiff gave evidence that he 
and the defendant submitted a matter in dispute between them 
to the arbitration of two men. This submission was not 
made before a justice of the peace, under the Rev. Sts. c. 114, 
but was in the following form: ‘ We the subscribers, John 
Vose, jr. and Phineas How, do hereby promise and agree to 
refer to [two persons named] all matters of dispute in refer- 
ence to a contract or bargain of said How to purchase of said 
Vose a receipt to make'composition for glazed hats, and that 


we will abide their decision. Phineas How, 
Haverhill, March 7th 1845. John Vose, jr.” 
The plaintiff also gave in evidence the award of said arbi- 

trators, the conclusion of which was thus: ‘“ We therefore 


do determine and award that said Phineas How pay to the 
said John Vose, jr. the sum of one hundred fourteen dollars 
and eighty cents, and the costs of this reference, taxed at 
eighteen dollars and forty two cents.” 

The defendant contended that the arbitrators had no author- 
ity, under the above submission, to award the costs of arbi- 
tration. But the judge ruled otherwise, and a verdict was 
returned for the plaintiff for the full amount of the award, 
including the costs. The defendant filed exceptions to the 
judge’s ruling. 3 

J. G. Abbott, for the defendant, cited and relied on Peters 
v. Peirce, 8 Mass. 398. 

Nelson, for the plaintiff. The common law, upon which 
Peters v. Peirce was decided, has been altered by the Rev. 
Sts. c. 114, $ 12, which enact, that “if there is no provision 
in the submission, concerning the costs of the proceedings 
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the arbitrators may make such award respecting the costs as 
they shall judge reasonable, including therein a compensation 
for their own services.” By Rev. Sts. c. 121, $ 21, it is pro- 
vided that ‘ nothing contained in this chapter shall take away 
or control the power of arbitrators or referees, appointed by a 
rule of court or otherwise, from making such award concern- 
ing costs as justice and equity shall require.”’ It was on this 
provision that the judge below founded his ruling. 

Abbott, in reply. The provision cited from Rev. Sts. c. 114, 
§ 12, applies only to submissions before a justice of the peace. 
That whole chapter relates exclusively to such submissions, 
and the awards under them. And Rey. Sts. c. 121, $ 21, 
confer no new power on arbitrators, but merely save to them 
the power of awarding full costs, if they deem’ them just, 
when they have authority to award costs at all, instead of 
confining them, as the courts are confined by that chapter, to 
costs amounting only to one quarter of the debt or damage. 

Suaw, C.J. The single question in this case is, whether un- 
der an agreement of arbitrament at common law, not entered 
into before a magistrate, pursuant to the Rev. Sts. c. 114, the 
arbitrator has authority, without some provision to that effect 
in the instrument of submission, to award costs of arbitration. 
There are conflicting authorities ; and if the question were one 
of practical importance, it would be useful to go into a full 
review of them. By the common law of England, we think 
it clearly settled, that arbitrators have not that power. 

Under a rule of court, the matter is regulated by the rule, 
founded as here, on the consent of parties. So all matters in 
difference may include costs of a cause pending. But the 
question is, of a submission 7m pais when there is no cause 
pending. 

At one time it was considered that an authority to award 
on the subject of costs did not include costs of arbitration, 
but only costs of court. Bradley v. Tunstow, 1 Bos. & Pul. 
34. Afterwards it was held to include costs of reference. 
Wood v. O’ Kelly, 9 East, 436. 

But the question is, when no authority is given in regard 
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to costs, and when no cause is pending, as to the costs of 
arbitration. Instead of citing the authorities, we will refer 
to the two most recent digests of good reputation. 2 Petersd. 
Ab. 254. 1 Steph. Nisi Prius, 148. We think the law in 
Massachusetts, in this respect, has followed the law of Eng- 
land. Peters v. Peirce, 8 Mass. 398. 

We are aware that a different rule has prevailed in several 
of the other States. Perhaps it arose at first from not consid- 
ering the distinction between costs of the cause pending, 
which are matters in difference, and costs of the arbitration. 
The case of Roe v. Doe, 2 'T. R. 644, is sometimes cited to 
support the general proposition that an arbitrator may award 
costs without any express authority. And the marginal note, 
and perhaps the report itself, being very brief, countenances 
that proposition. But this case is commonly cited to mark 
the distinction between the authority of the arbitrator over 
the costs of the cause and the costs of the arbitration. 
Candler v. Fuller, Willes, 62, and the note, on page 64, of 
Mr. Durnford, one of the reporters of Roe v. Doe, citing that 
case. -'This was the authority relied on in the early case, 
in New York, of Strang v. Ferguson, 14 Johns. 161. The 
decision in Alling v. Munson, 2 Connect. 691, was not by a 
unanimous opinion, and was founded mainly on the ancient 
usage in the State of Connecticut. Such also is the usage in 
New Hampshire. WSpofford v. Spofford, 10 N. Hamp. 254. 

Notwithstanding the weight of these authorities, this court 
are disposed to abide by the rule, as they believe it has been 
judicially settled in this Commonwealth, that without special 
authority, arbitrators under an agreement in pais, where no 
cause is pending, have no power to award costs of arbitra- 
tion. ‘The court in Maine had this question before them, in 
1830, and they adhered to the decision made here in Peters 
v. Peirce, while. Maine was a part of this State. Gordon v. 
Tucker, 6 Greenl. 247, 

Indeed, the learned counsel for the plaintiff seemed to con- 
sider it as settled, by the judicial decisions, that such was the 
law in this State, but supposed it altered, in this respect, by 

rN Cd 


246 MIDDLESEX. 


Cummings v. Hodgdon. 


the revised statutes, and he relied upon two provisions. Furst, 
Rev. Sts. c. 114, § 12. But that provision is limited to 
powers of arbitrators, under a rule entered into before a jus- 
tice of the peace, and does not affect the present question. 
Second, the Rev. Sts. c. 121, § 21, in a saving clause, in a 
chapter regulating costs in law and equity, provide that noth- 
ing contained therein shall take away or control the power 
of arbitrators or referees, appointed by rule of court or other- 
wise, from making such award concerning costs, as justice 
and equity shall require. ‘This grants no new power to arbi- 
trators, but was intended simply to prevent the other provis- 
ions in that chapter from restraining arbitrators and referees 
from awarding costs in cases where, by law or the terms of 
the submission, they had the power, under other provisions 
of the common law, or any statute. We think neither of 
these provisions had the effect to alter the law on this subject. 
New trial granted. 


—_—_— 


Syzivia Cummines vs. CHarutes B. Hopepon. 


Under St. 1839, c. 117, which established separate terms of the court of common 
pleas, in the county of Middlesex, for the transaction of civil and criminal busi- 
ness, a complaint, under Rey. Sts. c. 49, by the mother of a bastard child, against 
the alleged father, must be entered and proceeded with at a term held for the 
transaction of criminal business. 


THis was a complaint against the respondent, under the 
Rev. Sts. c. 49, which provide for ‘‘ the maintenance of bas- 
tard children.”” The respondent was examined before the 
police court of Lowell, on the 26th of September 1846, and 
was ordered, by said court, to give a bond, with sureties, for 
his appearance at the court of common pleas, then next to be 
holden at Lowell, on the third Monday of October 1846, then 
aud there to answer to the accusation set forth in said com- 
plaint. 'Thereupon a bond was given accordingly, by the 
respondent, and this complaint was entered at said term, when 
the respondent appeared by his attorney, and made a written 
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motion that the complaint might be dismissed for want of 
jurisdiction in the court; the court, at said term, having 
jurisdiction of criminal business only ; whereas the respondent 
ought to have been ordered to appear at the term of said 
court, for civil business only, on the second Monday of De- 
cember 1846. _The court ordered the complaint to be dis- 
missed, and the complainant alleged exceptions to the order. 

Caverly, for the complainant. 

B. F. Butler, for the respondent. 

Suaw, C. J. This is a prosecution under the bastardy act, 
(Rev. Sts. c. 49,) and the question is, whether it should have 
been entered and prosecuted at the court of common pleas for 
this county, held for criminal business, or that held for civil 
business. 

This division of the terms of the court of common pleas 
for the county of Middlesex was established by Sz. 1839, 
ce. 117. By § 1, several additional terms were established 
‘for the disposition of the criminal business of said county.” 
By $ 2, it was provided that all appeals, recognizances and 
processes, and every other matter and thing of a criminal 
nature, which would have been returnable at the succeeding 
term at Concord, should be returnable to, and have day in 
court at, the next term thus established for criminal business. 
By § 3, all civil business of the court of common pleas for 
the county was required to be transacted only at the terms 
before established. And it was required that the criminal 
business should be acted upon only at the terms appointed by 
said act to be holden. And all continuances, without any 
special order, were directed to be from any criminal term to 
the next criminal term, and from any civil term to the next 
civil term. 

Thus it appears to have been the purpose of the legislature 
to make an entire division of the business, as if there had 
been distinct courts, to be held by distinct judges. 

In point of fact, the complaint, in the present case, was 
entered at acriminal term. A motion was made to dismiss the 
suit for that cause, on the ground that it should have been 
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entered at the term held for civil business. ‘This motion was 
sustained, and the suit, by order of the court, was dismissed. 
To this order the complainant excepted, and the exception 
was allowed. The question is, whether the suit was rightly 
entered ; and this depends upon another, which is, to which 
of the above classes, civil or criminal, this proceeding belongs. 

Proceedings under the bastardy laws are exceedingly 
anomalous. They partake partly of a civil and partly of a 
criminal character. The matter is very fully discussed, and 
satisfactorily stated, in Hill v. Wells, 6 Pick. 104, the author- 
ity of which is not to be questioned; and it goes far to decide 
the present case. A previous act, St. 1799, c. 81, passed 
March 4th 1800, had transferred the criminal business in the 
town of Boston to the municipal court; and the supreme ju- 
dicial court held, in that case, that this statute, transferring 
the criminal business to that court, transferred the jurisdiction 
of the court of sessions in bastardy cases. One strong con- 
sideration is, that prior to 1800, the jurisdiction in bastardy 
was vested in the court of sessions, which was exclusively 
a court of criminal jurisdiction, with some administrative 
functions ; but the court of common pleas was a court exclu- 
sively of civil jurisdiction. So it remained, with the excep- 
tion of the municipal court already stated, till the whole 
system was changed by St. 1803, c. 154. By this act, all the 
judicial powers of the court of sessions in criminal matters 
was transferred to the court of common pleas, and nothing 
remained to the court of sessions but the subject of roads, 
licenses, taxes, and other administrative management of the 
prudential affairs of the county. ‘This transfer of criminal 
jurisdiction did not extend to Boston, because that had been 
already transferred to the municipal court. After this act of 
1803 passed, all jurisdiction, both civil and criminal, being 
vested in the court of common pleas, in other counties than 
Suffolk, that court had jurisdiction in cases of bastardy, 
whether it belonged to the one or the other of these classes ; 
and no question could arise on the subject, except in Suffolk, 
until the above act, dividing the business of the court of 
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common pleas for the county of Middlesex. Upon the author- 
ity, and for the reasons given, in the case of Hill v. Wells, 
the court are of opinion — being obliged to determine whether 
the proceeding in bastardy is civil or criminal —that it be- 
longs to the class of criminal proceedings. 

The fact, that the unquestioned jurisdiction, for a long series 
of years, was in a court of exclusively criminal jurisdiction, 
and was so continued until the whole criminal jurisdiction 
was transferred to a court having previously civil jurisdiction, 
is a consideration of great weight. 

The commencement of the proceeding in bastardy is by a 
complaint to a magistrate, a warrant, an arrest, an examina- 
tion, and a commitment to jail, unless the party accused shall 
give bond to appear and answer, and abide the order of the 
court; which bond shall remain in force from term to term 
until a final judgment. Rev. Sts. c. 49. That judgment is 
not a simple decree for the payment of money to the com- 
plainant ; but, upon a conviction, the respondent is to be 
adjudged the father of the child, and shall stand charged, &c. 
and shall give bond, with sureties, to perform the order and 
to indemnify and save harmless any town which might be 
chargeable with the maintenance of the child. This adjudi- 
cation is not to be carried into effect by an execution, like a 
judgment in a civil action, but he shall be committed to jail 
until he give such bond. Andaman committed for a failure 
to comply with such order, and who shall have been impris- 
oned ninety days, may have the benefit of the poor debtors’ 
oath; but he must give thirty days’ notice, both to the com- 
plainant and to the town; and if the complainant be dead, he 
must still give notice to the town. It was intimated, in the 
case of Hill v. Wells, that a defendant, when committed 
for a failure to comply with the order of court, could not 
be discharged on taking the poor debtors’ oath. The re- 
vised statutes do provide for such a discharge. Those stat- 
utes were indeed passed after that judgment was given; but 
they followed, in this respect, the provisions of St. 1825, 
e. 173, passed March 4th 1826, to which the attention 
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of the court, probably, was not drawn. But it equally 
well supports the argument, that the mode of taking the poor 
debtors’ oath is entirely different from that provided for a dis- 


charge from imprisonment on execution, on a judgment in a- 


civil case. 

It is also stated in the case of Hill v. Wells, that a town 
has no remedy, unless the complainant voluntarily prosecutes. 
That is true. The town can have no remedy unless she 
voluntarily prosecutes; but when she does voluntarily prose- 
cute to a conviction and order of filiation, then the town 
has a remedy on the bond, if one be given, or on the order 
of court requiring such bond, and the order of commitment, 
if he fail to give such bond. And after such a discharge, 
both the complainant and the town have a remedy by an 
action of debt. Rev. Sts. c. 49, $$ 5, 6. 

Although, therefore, the prosecution must be commenced 
by the mother, and the principal object is her relief, and in 
that respect the prosecution partakes of the character of a 
civil suit, yet because it originates in a transaction which the 
law deems criminal, and has been prosecuted in a court of 
criminal jurisdiction, we are of opinion that that branch of 
the jurisdiction of the court of common pleas, by the statute 
in question, was properly vested in the court having criminal 
jurisdiction, and that this complaint was properly entered there. 

It was stated, in the argument, to be now the practice, in 
the county of Suffolk, to carry these proceedings, not into the 
municipal court, but into the court of common pleas; but no 
case has been cited. But if it is so, as we are inclined to 
think it is, we think it is by force of the Rev. Sts. passed 
since the decision in Hill v. Wells. It is competent for the 
legislature to commit this jurisdiction to any competent court ; 
and we see they have heretofore transferred it, in other coun- 
ties, to the court of common pleas. By the Rev. Sts. ce. 49, 
$ 1, this jurisdiction is committed generally, without distinction 
of counties, to the court of common pleas. This would trans- 
fer the jurisdiction from the municipal court to the court of 


common pleas, if there is nothing in the revised statutes, or in. 


a 


ro: a ee 


OCTOBER TERM 1847. 251 


Bannegan v. Murphy. 


=~ 


some subsequent statute, to control it. We have already seen 
that when Hill v. Wells was decided, in 1828, the jurisdiction 
was in the municipal court. 

The case of Jordan v. Lovejoy, 20 Pick. 86, came before 
this court in March 1838, being debt on a bastardy bond 
given with condition to appear at the municipal court. No 
question was then made, whether that court had jurisdiction 
in bastardy ; but on recurring to the facts, it appears that the 
proceedings took place in the municipal court, in 1834, before 
the revised statutes, and therefore does not affect this question. 
It would seem then that, by force of the express provision in 
the revised statutes, the jurisdiction in this class of cases, in 
Suffolk, is now vested in the court of common pleas. But if 
it be so, of which we give no opinion, it does not affect this 
case. ‘The question does not depend on general reasoning, 
but upon statute provisions. And the only question is, under 
what class of the two departments of the court of common 
pleas in Middlesex, bastardy falls; and, for the reasons given, 
we think it is the criminal. 

Order dismissing this suit set aside, and case remanded 
to the next term of the court of common pleas for criminal 
business. 


Peter Bannecan vs. Patrick Murpuy. 


The police court of Lowell is a court of record, within the meaning of the Rev. Sts. 
e. 120, § 1, and actions on its judgments are not barred by the six years’ limi 
tation. 


Dest on a judgment of the police court of Lowell, ren- 
dered against the defendant, in favor of the plaintiff, on the 
16th of January 1838. Writ dated August 24th 1844. De- 
fence, the statute of limitations. 

The parties agreed that if the court should be of opinion 
that the police court of Lowell is such a court of record, that 
actions on its judgments are not barred by the lapse of six 
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years from the rendition of such judgments, then the plaintiff 
should have judgment in this action; otherwise, that judg- 
ment should be rendered for the defendant. 

Knowles, for the plaintiff. By the Rev. Sts. ¢ 120, $ 1, 
‘all actions of debt, founded upon any contract, or liability 
not under seal, except such as are brought upon the judgment 
or decree of some court of record of the United States, or of 
this or some other of the United States,” must “be com- 
menced within six years next after the cause of action shall 
accrue, and not afterwards.’”’ The question, whether the 
police court of Lowell is a court of record, was settled in the 
case of Gladhill, Petitioner, 8 Met. 168. 

After the passing of the revised statutes, the question arose, 
whether a justice’s court was a court of record. Smith v. 


Morrison, 22 Pick. 430. The court decided that an action. 


on a justice’s judgment was barred, after the lapse of six 
years, by virtue of St. 1839, c. 73, whether a justice’s court 
was, or was not, a court of record. But that statute does not 
apply to judgments of police courts; it is confined to courts 
of justices of the peace. 

B. F. Butler § Farr, for the defendant. The court, in 
the case of Giladhill, Petitioner, 8 Met. 168, decided nothing 
more than that the police court of Lowell was a court of 
record, ‘‘coming within the description, in the act of con- 
gress,” which defines a court of record for the purposes of 
naturalization. It was thus settled that said court is a court 
of record for certain purposes. But the court say, in that 
case, ‘ probably the result may be, from an examination of 
all the statutes regulating the jurisdiction of justices of the 
peace, that their courts will be regarded, to some purposes, as 
courts of record, but not in all respects.” 

It is admitted by the plaintiff’s counsel, that a justice’s 
court is not one of record, in which a judgment will survive 
more than six years. But the police court of Lowell has pre- 
cisely the same jurisdiction as justices of the peace, and con- 
currently with them, to a great extent. Rev. Sts. e. 87, 
$$ 34, 40. Having the same extent of jurisdiction, why 
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should the judgment of the one have any greater effect than 
that of the other? Each is a court of record, for certain 
incidental purposes ; the one, it is settled, is not a court of 
record, within the exception in Rev. Sts. c. 120, $ 1; and 
why should the other be? 

Suaw, C.J. The only question in this case is, whether an 
action on a judgment of the police court of Lowell is barred by 
the six years’ limitation, in Rev. Sts. c. 120, $ 1, or whether 
it is the judgment of a court of record, saved by the statute, 
and barred only in twenty years. 

The court are of opinion that the police court of Lowell 
is a court of record, and has a jurisdiction different from that 
of a justice of the peace. 

The St. of 1839, c. 73, which was designed to remove 
doubts in regard to the limitation of actions on judgments of 
justices of the peace, and fix it at six years, was aia ct in 
terms, to cases of justices of the peace. 

Judgment for the plaintiff. 


Grorce W. Baupwin vs. James B. GrReaea. 


When a defendant withdraws his specification of defence, and goes to trial on the 
general issue alone, neither the fact of his having filed and withdrawn the speci- 
fication, nor the averments contained in it, can be given in evidence, or taken 
into consideration by the jury, for any purpose. 


Trespass for an assault, battery and false imprisonment. 
The defendant pleaded the general issue, and filed a specifi- 
cation of defence, containing the matter hereinafter men- 
tioned. 

At the trial in the court of common pleas, before Wells, C. J. 
the defendant, by leave of the court, withdrew his specifica- 
tion of defence, as matter of justification, admitted the assault, 
éc. and proposed to go to the jury upon the question.of dam- 
ages ; stating that he should rely upon proof of the statement 
made in said specification, in mitigation of damages. Both 

VOL. XIII. 22 


254 MIDDLESEX. 


Baldwin v. Gregg. 


parties introduced witnesses to show the circumstances under 
which the assault and battery, and the alleged false imprison- 
ment, were committed. The testimony was conflicting ; that 
of the plaintiff’s witnesses representing the assault as violent, 
and accompanied with a charge that the plaintiff had stolen 
the defendant’s dog; and that of the defendant’s witnesses 
representing the assault as trifling and unaccompanied with 
any such charge. The counsel for the defendant, in his ad- 
dress to the jury, contended that no charge of larceny was 
made by the defendant, and that, from the evidence, it ap- 
peared that the plaintiff was a person whose feelings could 
not be injured by the treatment which he received from the 
defendant. The counsel for the plaintiff, in his closing ad- 
dress to the jury, alluded to the specification of defence, as 
evidence in the case, and argued that the allegation therein 
contained, and especially the implied, if not direct, charge on 
the plaintiff, of having stolen the defendant’s dog, and the 
fact that the defendant had thus made this imputation on the 
plaintiff’s character, in writing, tended to show that he had 
originally charged the plaintiff with stealing, and was evi- 
dence of malice. The defendant’s counsel objected to this 
course of argument, and contended that the specification was 
no longer in the case, for any purpose, and could not be used 
as evidence on the question of damages. 

The judge ruled, that the fact, that the specification had 
been filed, and the fact that it had been withdrawn, were both 
properly in evidence, and he instructed the jury, that in esti- 
mating the damages, they might consider the filing and-the 
withdrawing of the specification, and give to those facts such 
weight as they were entitled to receive ; that if the specifica- 
tion was filed in good faith, for the purpose of enabling the 
defendant to present his defence properly to the court and 
jury, and was withdrawn, on his being satisfied that it was 
not necessary or proper to file it for that purpose, then the fact 
of its having been filed and withdrawn should not be allowed 
to aggravate the damages; but if the jury should be satisfied 
that the specification was filed with a design to disgrace the 
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plaintiff, injure his feelings, or prejudice his case — the de- 
fendant knowing, at the time, that the statements made in it 
could not be proved, or, if proved, would constitute no ground 
of defence —then the filing of the specification, with such a 
design, would be a fact which the jury might take into ’consid- 
eration, both as furnishing evidence of malice, and of the pur- 
pose for which the assault, battery and false imprisonment were 
committed ; that the presumption was, that the specification 
was filed in good faith and for a supposed lawful purpose, and 
that the burden of proving that it was done maliciously, or 
for an improper purpose, was on the plaintiff. 

The jury found a verdict for the plaintiff, and the defend- 
ant alleged exceptions to the foregoing ruling and instruc- 
tions. 

Buttrick, for the defendant. 

H. R. Hoar, for the plaintiff. 

Suaw, C.J. The court are all of opinion, that the fact of 
the defendant’s having filed and withdrawn a specification of 
defence could not be given in evidence, or taken into consid- 
eration by the jury, either in establishing the malice of the 
defendant, or in estimating the damages. ‘The pleadings are 
usually filed by the attorneys; and they are filed with a view 
of laying the merits of the respective parties before the court. 
in a technical form, and can hardly be considered as the act 
of the parties. It is not competent for the jury to hear evi- 
dence, and inquire and decide whether a specification of de- 
fence was filed bona fide or mala fide. A bill of particulars 
filed by a plaintiff, or a specification of defence filed by a 
defendant, is usually a formal document, drawn up by coun- 
sel, after some examination of his client’s case, and is made 
broad enough to cover all which the party can expect, in any 
event, to prove ; and in most instances, probably, is not seen 
by the party in whose behalf it is filed. 

But the statute is decisive. By the Rev. Sts. c. 100, $ 18, 
“when a defendant shall plead two or more pleas in defence, 
no averment, confession or acknowledgment, coutained in 
any one of such pleas, shall be used or taken as evidence 
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against him, on the trial of any issue joined on any other of 
the same pleas.” The specification is in the nature of a plea, 
and is substituted for it. No ‘“averment’’ contained in it 
shall be used as evidence. It is in the nature of a privileged 
communication. It is a statement, submitted to a court of 
competent jurisdiction, and which is to be heard and decided 
upon by the court. 

If it be true, that no averment, confession or acknowledg- 
ment, made by a party in one plea, shall be used as evidence 
against him, on the trial of any other on the same record, 
a fortiori shall it not be so used, after it is withdrawn by 
leave of the court. The case then stands as if no specifica- 
tion had been filed. Prescott v. Tufts, 4 Mass. 146. 'The 
fact that a specification of defence had been filed, and by 
leave withdrawn, without resorting to the paper itself, to 
ascertain what averments it contained, would prove nothing. 
If, therefore, it were admitted as proof, it would be to use 
those averments as evidence; which is prohibited by the 
statute. 

Verdict set aside, and a new trial granted. 


| 


CHARLES SHIRLEY vs. SUMNER SHATTUCK. 


Lhe provisions in Rev. Sts. c. 92, §§ 12, 13, that when service is made on part only of 
the defendants who are jointly sued on a contract, the suit may proceed against 
those on whom service is made, and that the judgment recovered in such suit, 
while it remains unsatisfied, shall not be a bar to a subsequent suit brought 
against the other joint contractors, apply as well to a judgment recovered in 
another State, as to a judgment recovered in this Commonwealth. 

By virtue of S¢. 1836, c. 273, which prohibits special pleas in bar, and allows all mat- 
ters of defence to be given in evidence under the general issue, a defendant may 
give in evidence any matter set forth in his original specification of defence, 
although he files and also relies on another specification puis darrein continuance ; 
sucn second specification not being a waiver of the first: The effect of that statute - 
is, to give a defendant the right to prove all matters existing at the time of the 
trial, which may be effectual in law to bar the plaintiff’s action. 


THis was an action on a bond, joint and not several, exe- 
cuted on the 23d of April 1845, by Josiah K. Bennett, as 
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principal, and Sumner Shattuck, the defendant, as surety, 
conditioned for the performance, by Bennett, of an award of 
arbitrators, to whom he and the plaintiff had submitted all 
matters in difference between them. ‘The original writ, in 
this case, was issued against the defendant and said Bennett ; 
but the officer made return that he could not find said Bennett 
in his precinct, nor any property of his, and therefore made 
no service upon him. At the return term, the plaintiff filed a 
bill of particulars of his claim under said bond; to wit, the 
non-performance of the award of arbitrators, as mentioned in 
the condition of the bond. ‘The defendant, after having oyer 
of the bond, pleaded the general issue, and filed a specifica- 
tion of the matter which he proposed to give in evidence, in 
avoidance or discharge of the plaintiff’s cause of action. 
_ After several continuances, the defendant, by leave of court, 
(the plaintiff objecting,) filed a further specification of matter 
of defence, which had happened since the last continuance. 

At the trial in the court of common pleas, before Wells, C. J. 
at December term 1846, the execution of the bond, the hear- 
ing before arbitrators, their award, and Bennett’s refusal or 
neglect to perform it, were admitted. The defendant then 
offered to give evidence of the matter stated in his first speci- 
fication of defence ; but the plaintiff objected, and the judge 
excluded the evidence, on the ground that the defendant was 
precluded from giving such evidence, by his filing of a second 
specification, and relying on it in his defence. 

The defendant then gave in evidence, under his second 
specification of defence, a copy of a writ, dated September 
29th 1845, returnable to the court of common pleas to be 
held at Manchester, in the county of Hillsborough, in the 
State of New Hampshire, on the fourth Tuesday of October 
1845, wherein the said Bennett and Shattuck were jointly 
impleaded, by the present plaintiff, in an action of debt, 
founded on the same bond, and for the same cause of action 
that is embraced in the plaintiff’s bill of particulars in the 
present case. And it appeared from the officer’s return, in- 


dorsed on said writ, that he made service thereof on said 
22 * 
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Bennett, but that he could not find, in his precinct, either said 
Shattuck or any of his property. In connexion with said 
writ and return, the defendant gave in evidence an authenti- 
cated copy of the proceedings of said court in New Hamp- 
shire, in said action, from which it appeared that said action 
was duly entered at the return term of said writ, and was con- 
tinued, from term to term, until the term of said court held at 
said Manchester, on the fourth Tuesday of October 1846, 
(which was since the last continuance of the present action, ) 
when and where the said plaintiff recovered judgment against 
said Bennett for the sum of $149-05 damages, and $18-57 costs. 
The defendant’s counsel contended that said judgment, thus 
recovered, was a bar to a recovery in this action against him. 
But the court ruled otherwise, and the plaintiff obtained a 
verdict. The defendant filed exceptions to the judge’s ruling. 

It was admitted, at the argument, that at the time of the 
execution of the bond in suit, and at the time of the trial, 
Bennett was an inhabitant of New Hampshire, and the de- 
fendant an inhabitant of this Commonwealth. 

B. Russell, for the defendant. The judgment in New 
Hampshire, against Bennett, is a bar to this suit. Ward v. 
Johnson, 13 Mass. 148. King v. Hoare, 15 Mees. & Welsb. 
494. Pierce v. Kearney, 5 Hill, 82, and cases there cited. 
Williams v. McFall, 2 8. & R. 280. Willings v. Consequa, 
Peters C. C. 301. Downey v. Farmers § Mechanics Bank 
of Greencastle, 13 S. & R. 288. 

The Rev. Sts. c. 92, $$ 12, 18, which provide that actions 
on contract, brought against several defendants, where service 
is made only on part of them,-may proceed against those on 
whom service is made, and that the judgment recovered 
against one or more of several joint contractors, while un- 
satisfied, shall not bar an action against the other contractors, 
relates only to actions brought and judgments recovered there- 
ou in this Commonwealth. Besides; the present action, if 
within the letter of the statute, is not within its spirit and. 
reason. 

The ruling, as to evidence under the first specification, 
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cannot be sustained. ‘The old rule on this subject is entirely 
changed by St. 1836, ¢. 273. 

Farley, for the plaintiff. The judgment in New Hamp- 
shire is no bar to this action. ‘The case of Ward v. Johnson, 
13 Mass. 148, is not like this case, and the reason given for 
that decision does not apply here. There a judgment against 
one of two joint contractors was held to be a bar to a suit 
against both. In the present case, a judgment is sought 
against each severally ; thus merely severing a joint contract. 

This point is adjudged in the plaintiff’s favor, in Dennett 
v. Chick, 2 Greenl. 191, and in Olcott v. Little, 9 N. Hamp. 
259. And the law of these cases was the law of this Com- 
monwealth, before the passing of the revised statutes. The 
case in 2 Greenl. 191 was decided on the common law of 
Massachusetts. 

The Rev. Sts. c. 92, $$ 12, 13, in terms, cover this case, 
and were intended to make certain a matter, on which there 
had been an apparent conflict of decisions; as in 13 Mass. 
ubt sup. and Sheehy v. Mandeville, 6 Cranch, 253. Judg- 
ments in another State stand on the same ground, in most 
respects, as judgments in this State. It was a judgment in 
New Hampshire that was held to be no bar in Dennett v. 
Chick, before cited. 

A plea puts darrein continuance is a waiver of former 
pleadings. 1 Chit. Pl. (6th Amer. ed.) 697, 698. Steph. Pl. 
(1st Amer. ed.) 83. Webb v. Steele, 13 N. Hamp. 230. This 
doctrine is as applicable to notices or specifications, under St. 
1836, c. 273, § 2, as to special pleas at common law. See 
 Brickett v. Davis, 21 Pick. 404. Littlefield v. Pratt, 8 
Met. 287. 

Suaw, C.J. 1. The first question is, whether a judgment 
against one of two joint obligors isa bar to an action of debt, on 
the original obligation, against another joint obligor. It seems 
to be useless to examine and review the numerous authorities 
cited in the argument; because we think the case is within 
the provisions of the revised statutes, intended, apparently, to 
remove doubts, fix the law upon the subject, and do away 
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the effect of those authorities, so far as it is in conflict with 
them. By Rev. Sts. c. 92, § 12, it is provided, that in a suit 
against several, on a joint contract, if one only is legally 
served, the suit may proceed to judgment against such one, 
without further proceedings against the others; and by § 13, 
if such judgment remain unsatisfied, an action on the same 
contract may be afterwards maintained against any of the 
other joint contractors, as if the contract had been joint and 
several. This is equivalent to an express enactment, that 
such prior judgment against one shall not be a bar to an 
original action against another joint obligor. It is a statute 
severance, and analogous to the case, where one joint obligor 
dies, in which a separate suit may be maintained against the 
survivor. If, therefore, the judgment relied on had been. a 
judgment in Massachusetts, the statute would have been an 
answer to the objection. And the court are of opinion that a 
judgment in New Hampshire, which by courtesy is allowed 
to have, in most respects, the force and effect of a domestic 
judgment, can have no greater effect in barring an action in 
this Commonwealth. The court are of opinion that, upon 
this point, the decision of the court of common pleas was 
right. 

2. Another question arises in this case, which was this: 
The defendant having pleaded the general issue, and filed a 
specification of defence, conformably to the present practice 
established by S¢é. 1836, c. 273, the action was continued. 
At a succeeding term, the defendant, by leave, filed another 


specification of defence, consisting of matter which occurred — 


since the last continuance; to wit, the recovery of a judg- 
ment, as hereinbefore stated, in another State, against another 
party. on the same obligation, and relied upon such judgment 
asa bar. He also offered evidence, under his original specifi- 
cation of defence, of matters in bar.. This was objected to. 
The court decided that such second specification of defence, 
and a reliance upon it, at the time, by giving evidence under 
“t, was in the nature of a plea puts darrein continuance, was 

waiver of his former plea, and that the defendant could 


OCTOBER TERM 1847. 261 
Shirley v. Shattuck. 


not give evidence, under it, in support of his original matter 
in bar. 

The court are of opinion that this was pressing the analogy 
of our present practice to special pleading, beyond its just 
bearing. It would, no doubt, be held, under the practice of 
special pleading, that a plea in bar, puis darrein continuance, 
is a waiver of all prior pleas of matter of fact. It is founded 
on the well established rule, that regularly, at common law, 
a party can have but one plea in bar; and if that is found 
against him, judgment is in chief. If it were otherwise, and 
he might have judgment to plead over, pleas would extend 
ad infinitum. Gould Pl. 373. This being the case, a plea 
since the last continuance, being a special plea, is of necessity 
a waiver of his prior plea, whether it be the general issue, or 

-apleain bar. Bac. Ab. Pleas and Pleadings, 

Whether a plea puis darrein continuance can be pleaded 
after a demurrer, and whether, if it can, it waives the de- 
murrer, may be considered doubtful. In Martin v. Wyvill, 
1 Stra. 493, it was said arguendo, by Eyre, J. citing Mo. 871, 
that this plea could not be pleaded after a demurrer ; on which 
the other judges expressed no opinion. But this was opposed 
to the case of Stoner v. Gibson, Hob. 81. And see also 
Barber v. Palmer, 1 Ld. Raym. 693, and 1 Salk. 178. But 
without going more minutely into the rules of special plead- 
ing, the court are of opinion that the legislature intended, by 
Sz. 1836, c. 273, $ 1, to give the benefit of any matter of 
valid defence under the general issue. ‘The provision is 
that “in every civil action hereafter to be tried, in the su- 
preme judicial court or court of common pleas, all matters of 
law or of fact, in defence of such action, may be given in 
evidence under the general issue.” By § 2, courts are au- 
thorized to pass rules respecting notices to the opposing 
party ; but this does not vary the effect of the general issue. 
The statute manifestly extends to all matters which may exist 
at the time of the trial, and may then be effectual in law ‘to 
bar the action. Many such matters, as payment, release, accord 
“and satisfaction, and the like, may first arise and commence 
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after the action is brought, after it is entered, after plea 
pleaded and issue joined, and yet be a complete defence. The 
statute fully embraces and includes all matters in defence. 
The court are therefore of opinion that the defendant should 
have been admitted to show, if he could, the matters of de- 
fence, of which notice was given by his first specification. 
This having been refused, the exceptions, for this reason, 
must be sustained. 
Verdict set aside, and a new trial ordered. 


————— 


Tueopore H. Sweertser vs. JorHam S. Frencu & others. 


M. & D. made a note to F. & Co., not negotiable, and F. & Co., at the same time, 
wrote their names in blank on the back of the note, and M. & D. transferred it 
to A. IJfeld, that A. had legal authority to write over the names of F. & Co.a 
promise to pay the contents of the note to him, and that he might recover of 
them the amount of the note, in an action of indebitatus assumpsit on the money 


counts. 
A note in this form, viz. ‘ $300. For value received, I promise to pay F. & Co. 
three hundred,” is a good note for three hundred dollars. 


Tuts was an action of assumpsit, originally brought by 
Theodore Ames and Peter H. Coburn, partners, and afterwards 
prosecuted by the plaintiff, who was appointed assignee of 
their estate, under the insolvent laws, on a note of hand of 
the following tenor: ‘$300. For value received, we prom- 
ise to pay French, Tapley & Co. three hundred, payable in 
fifteen days from date and grace. Rufus McLellan, 

Lowell, May 9th 1845. J.. De Fuge 

On the back of the note the names of “ French, Tapley 
& Co.”’ were indorsed in blank. 

The counts in the declaration, on which the plaintiff relied, 
were in indebitatus assumpsit, for money had and received, 
money paid, &c. 

Trial before Shaw, C. J. at the last April term. 

Before the commencement of the trial, the plaintiff, at the 
bar, wrote over the names of the defendants, on the back of 
the note, these words: ‘For value received, we promise to* 
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pav the money, mentioned in the within note, to T. Ames 
& Co., according to the tenor thereof.”’ 

There was evidence that the firm of French, Tapley & Co. 
consisted of Jotham French, David T’apley and Charles L. 
Bailey ; that the name of French, T'apley & Co., on the back 
of said note, was in the hand writing of David Tapley, one of 
the defendants, and that French, another of the defendants, 
was called upon, by Charles H. Moore, a clerk of 'T’. Ames 
& Co., on the day the note became due, in the forenoon, for 
the money on the note, and that French replied, that he was 
not then prepared to pay it, but if they would send it in the 
afternoon, he would pay it, or try to pay it. 

The plaintiff then offered to prove that said Rufus McLel- 
lan, in business with J. De Puy, on the day of the date of the 
note, went to 'T’. Ames & Co., to get them to raise for him the 
sum of $300, and told them that if they would get him the 
money, he would give them a note signed by the defendants ; 
that he went to the defendants, and got them to sign their 
name to this note, and gave them security for so doing; that 
he then carried the note to T. Ames & Co., and they raised 
for him the sum of $300. The plaintiff also offered to prove 
that said French confessed, at three different times, that the 
firm of French, Tapley & Co. were indebted to said Ames & 
Co. on said note, and promised to pay it. But the judge ruled 
that such evidence, so far as it was competent, would be in- 
sufficient to prove an authority from the defendants to the 
plaintiff to fill up the indorsement in the manner stated, and 
support the action. He also expressed a doubt whether the 
action could be maintained, as no sum of money was ex- 
pressed in the body of the note. The plaintiff thereupon 
submitted to a nonsuit, subject to the opinion of the whole 
court upon the facts in the case. 

Wentworth, for the plaintiff. Ames & Co. were author- 
izea to fill up the blank with the words which they wrote. 
Josselyn v. Ames, 3 Mass. 274. Union Bank of Weymouth 
§ Braintree v. Willis, 8 Met. 504, and cases there cited. 

The omission of the word “dollars” in the body of the 
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note is immaterial. The note is for value received, and the 
dollar mark and the figures “300” are in the margin. This 
is sufficient to make the instrument a good: promissory note 
for that sum. M’Coy v.Gilmore,7 Ham. Part 1st, 268. See 
also Boyd v. Brotherson, 10 Wend. 93. Booth v. Wallace, 
2 Root, 247. Norwich Bank v. Hyde, 13 Connect. 279. 
Ellliot’s case, 2 Kast P. C. 951, and 1 Leach, (3d ed.) 210. 

J. G. Abbott, for the defendants. The case of Josselyn v. 
Ames, cited for the plaintiff, is very imperfectly reported. It 
would seem, from the report, that all the parties were con- 
nected originally in an agreement to become sureties for Oliver 
Ames. ‘There is no other case like that; none in which the 
payee of a note not negotiable has been charged in the man- 
ner attempted in this case. ‘The defendants should have been 
treated as indorsers, and not as promisors or guarantors. See 
Story on Notes, § 128. Story on Bills, $$ 199, 202. Chit. 
on Bills, (8th Amer. ed.) 219. Bayley on Bills, (5th ed.) 
120, 121. Jones v. Fales, 4 Mass. 245. Sanger v. Stimp- 
son, 8 Mass. 260. Hill v. Lewis, 1 Salk. 132. Aldis v. 
Johnson, 1 Verm. 136. | 

The plaintiff cannot recover the amount of the note, oa 
the money counts, as the evidence does not show a legal de- 
mand and notice. 

The omission of the word “dollars” probably furnishes no 
ground of defence. 

Wentworth, in reply. French’s acknowledgment, after the 
maturity of the note, that the firm owed it, and his promise 
to pay it, were a waiver of demand and notice, even if the 
defendants are to be treated as indorsers. 8 Pick. 1. 

Dewey, J. The weight of authority, resulting from the 
adjudicated cases, is clearly with the plaintiff, as to the right 
to fill up the blank indorsement of the defendants, in the 
manner proposed by him. ‘The case of Josselyn v. Ames, 
3 Mass. 274, is direct to the point, and well authorizes it. 
This class of cases has recently been under the consideration 
of the court in the case of Union Bank of Weymouth & 
Braintree v. Willis, 8 Met. 504; and after a full review of 
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the various cases, and with a knowledge that doubts have been 
sometimes suggested as to their correctness, we did not feel 
authorized to overrule them, nor disposed to deny them their 
full effect as authoritative decisions. 

The objection arising from the omission of the word 
“dollars,” in the body of the note, is not insisted on by the 
defendants’ counsel. ‘The figures and characters in the mar- 
gin seem sufficiently to supply this obvious omission. ‘The 
cases cited are conclusive on this point. See also Phipps v. 
Tanner, 5 Car. & P. 488. 

The common money counts are sufficient to embrace the 
present cause of action. If a specification of the plaintiff’s 
claim, or a bill of particulars, be required, the plaintiff may 
have leave to file the same. 

Nonsuit taken off, and a new trial ordered. 


Joun O. BENTHALL vs. JoserH J. Jupxins & others. 


In an action by the payee of a negotiable note against two or more persons, as joint 
promisors, where one of the defendants’ names is on the face of the note, and the 
names of the others are on its back, without date and in blank, the legal pre- 
sumption is. that all the names were signed at the same time. 


~ Assumpsir on the following note: ‘ Lowell, April 29th 
1846. For value received, I promise to pay J. O. Benthall, 
or order, two hundred and fifty dollars, ten days from date. 
J. J. Judkins.” On the back of this note, in blank, were the 
names of the other two defendants, Samuel J. Varney and 
Artemas L. Brooks. 

At the trial in the court of common pleas, before Wells, 
C. J. the plaintiff produced the note, but offered no evidence 
as to the time when, or under what circumstances, the names 
of Varney and Brooks were placed on the back of it; nor did 
he offer any evidence that either of them ever had notice that 
the note was not paid at maturity. Several payments were 

VOL. XIII. 23 
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indorsed on the note, but it did not appear by whom they 
were made. 

The defendant contended that the three defendants comd 
not be joined in one action on the note, and that the action 
could not be sustained upon the facts in evidence. But the 
judge ruled otherwise, and also ruled that the presumption 
was, that the names of all the defendants were put upon the 
note before it was delivered to the plaintiff. As there was no 
evidence to rebut this presumption, the judge instructed the 
jury that they should return a verdict for the plaintiff, for the 
amount remaining due on the note. A verdict was returned 
accordingly, and the defendants alleged exceptions. 

J. G. Abbott, for the defendants. In a suit against parties, 
as original promisors, who put their names, in blank, on the 
back of a note, the plaintiff must prove affirmatively that their 
names were put there at the time when the note was made by 
the promisor who signs on the face of the note. In Union 
Bank of Weymouth § Braintree v. Willis, 8 Met. 504, all 
the prior cases are discussed, and it appears that, in all of 
them, the fact was, that such names were originally on the 
note. In Richardson v. Lincoln, 5 Met. 203, the court said that 
when a party, who is not the payee of a note, puts his name 
upon it in blank, ‘‘ he must be considered an original promisor 
and surety, if he so put his name upon it simultaneously with 
the promisor, as an original contractor;”’ thereby affirming, by 
the strongest implication, that it is a fact to be proved affirma- 
tively. And in that case the plaintiff gave affirmative evi- 
dence of this fact. The note itself does not show whether 
the signers on the back meant to contract as joint original 
promisors, or as guarantors. If they sign as guarantors, a new 
consideration must be shown. Tenney v. Prince, 4 Pick. 
385. Samson v. Thornton, 3 Met. 279. 

Caverly, for the plaintiff. Varney and Brooks are to be 
considered as original promisors. Sumner v. Gay, 4 Pick. 
311. Austin v. Boyd, 24 Pick. 64. Richardson v. Lincoln, 
5 Met. 201. In this last case, the plaintiff gave evidence of 
a fact which would have been presumed without evidence | 
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In the case cited from 8 Met. 504, Hubbard, J. said that the 
presumption was, when such a note is in the hands of a bona 
fide holder, that the signatures on the face and on the back 
were simultaneous. 

Abbott, in reply. ‘The case, in which Hubbard, J. made. 
the remark cited, was an action by an indorsee against an in- 
dorser. ‘I'he same presumption is not to be made in favor of 
the original holder, who knows all the facts. 

Dewey, J. This case falls within the well settled principle 
of law, repeatedly decided in this court, charging a party, un- 
der circumstances like the present, as an original promisor. 
To make him such, it is necessary that the signature of the 
party sought to be charged should be placed on the note at 
the time of its execution; or, in other words, that the promise 
be made at the time when the note itself is made. But upon 
the production of the note, by a bona fide holder, accompa- 
nied by the signature of the defendant on the back thereof, in 
blank, and without date, and nothing appearing to the con- 
trary, the presumption is, that it was thus signed by the de- 
fendant at the time of the making of the note. Union Bank 
of Weymouth §& Braintree v. Willis, 8 Met. 504. No fur- 
ther proof, therefore, was necessary to be introduced by the 
plaintiff, to maintain his action. 

E'xceptions overruled. 


Horatio J. Fow.er vs. T'r1istram C. GILMAN. 


When the plaintiff, in an action of trover, admits that the defendant, at the time of 
the conversion, had a lien on the goods for an ascertained amount, the rule of 
damages is the value of the goods, deducting the amount of the lien, and adding 
interest on the balance. 


Trover fora wagon. At the trial in the court of common 
pleas, before Washburn, J. there was evidence tending to show 
that one Orfut, under whom the defendant claimed title to the 
wagon, bargained the same to Henry Fowler, under whom 
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the plaintiff claimed it, the bargain being that the wagon 
should be said Henry’s upon his paying a certain price; that 
Orfut sold his interest in the wagon to the defendant, who 
had knowledge of the aforesaid bargain, and that said Henry 
sold his interest in the wagon to the plaintiff; that said Henry 
made several payments towards the agreed price; and that 
when Orfut sold his interest to the defendant, a balance of 
$14 was due towards the contract price for the wagon. 

It was also in evidence that, while the wagon was in the 
defendant’s possession, the plaintiff tendered to him the afore- 
said sum of $14, and demanded the wagon of him, and that 
he refused to accept the sum tendered, denying the plaintiff’s 
title. No money was paid into court, and there was no evi- 
dence that'the defendant demanded the $14 of the plaintiff, 
after the tender. The plaintiff’s counsel asked the judge to . 
instruct the jury that, in fixing the amount of damages, if 
they should find for the plaintiff, they should not deduct the 
$14 from the estimated value of the wagon. The judge so 
instructed the jury, who found a verdict for the plaintiff for 
the full value of the wagon. ‘The defendant alleged excep- 
tions to the judge’s instructions. 

J. G. Abbott, for the defendant. 

Wentworth, for the plaintiff. 

Suaw, C. J. It appears to us that the jury should have 
been instructed to deduct the fourteen dollars from the value 
of the wagon, in case of a verdict for the plaintiff. No doubt 
the true general rule of damages, in trover, is the value of the 
goods at the time of conversion, with interest. Kennedy v. 
Whitwell, 4 Pick. 466. ‘This rule applies where the plaintiff 
is the general owner, or is answerable over to others. But 
where the plaintiff admits that the defendant has a lien on 
the property, to a certain amount, that amount may be de- 
ducted by the jury, in assessing damages. Gj'reen v. F'armer, 
A Bur. 2214, 2223. Chamberlin v. Shaw, 18 Pick. 283. - 
Dresser Manuf. Co. v. Waterston, 3 Met. 9. 

It is to be taken, in this case, and the plaintiff, by his ten- 
der, has admitted, that the defendant hd the same lien on the 
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wagon which Orfut had when he sold his interest therein to 
the defendant, namely, a lien for the unpaid balance of the 
price which Henry Fowler had agreed to pay for the wagon, 
before it should become his property. The amount of that 
lien is agreed to have been fourteen dollars. . 

By consent of parties, the verdict may be amended by de- 
ducting fourteen dollars therefrom, and judgment be rendered 
on the verdict so amended. Otherwise, the verdict will be 

set aside, and a new trial had in the court of common pleas. 


Azsit Lewis vs. T'Homas SuMNER. 


When a sworn attorney of the court enters his appearance for a party, the party is 
pound by any admissions made by him, in writing, though out of court, concern- 
ing the facts in the cause, until the appearance is withdrawn, or the party revokes 
the attorney’s authority, and gives notice of the revocation: Until the appear- 
ance is withdrawn, or the authority revoked and the revocation notified, the party 
cannot give evidence, on the trial of the cause, that the attorney had no authority 
in fact. 


THIs was an action of trespass upon the case against a 
deputy sheriff for taking and selling a barn, as personal prop- 
erty, on the 21st of June 1844. The defendant pleaded the 
general issue, and filed a specification of defence, justifying 
the seizure and sale of the barn by virtue of an execution in 
favor of Rice & Simonds of Boston, against Richard P. Corey 
of Charlestown. 

_ At the trial in the court of common pleas, before Cushing, 
J. the plaintiff, in support of her action, gave in evidence a 
mortgage deed, duly executed by said Corey, and recorded in 
. the oflice of the clerk of Charlestown on the 5th of August 
1843, by which said Corey conveyed the barn in question, 
and other articles, to the plaintiff, to secure payment of a note 
for $200, bearing even date with said mortgage, and payable 
to the plaintiff, or her order, in one year from its date, with 
interest; which note the plaintiff produced and put in 


evidence. The mortgage contained a provision, that the 
23 * 
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mortgagor should remain in the undisturbed use and posses- 
sion of the mortgaged property until breach of the condition 
of the mortgage. 

The plaintiff, to show that she had made a statement of 
her claim, and a demand on the defendant, as required by the 
Rev. Sts. c. 90, $ 79, offered in evidence a paper, of which 
the following is a copy: ‘“ Middlesex ss. C. C. Pleas, 1845. 
Abi Lewis vs. Thomas Sumner. It is hereby agreed that due 
notice was given by the plaintiff, in writing, to the defendant, 
of her just claim by mortgage on the property declared on, in 
due time before the commencement of this action; and de- 
mand of payment was then made. C.G. Thomas, attorney 
for defendant.” 

The name of Mr. Thomas, and also the names of “ But- 
trick & Marrett,”’ appeared on the clerk’s docket, as attorneys 
for the defendant. The plaintiff’s counsel stated that he 
wrote the paper, during the term of the court at which the 
trial was had, and a few days before the trial, and that it was 
signed by Mr. Thomas, for the purpose of relieving him from 
the necessity of attending as a witness on the trial. ‘The de- 
fendant objected to the admission of said paper in evidence, 
and offered to show that Mr. Thomas had not in fact been 
counsel for the defendant, in this action, for a year before the 
trial. ‘The judge refused to admit the evidence thus offered 
by the defendant, and overruled the objection to the admis- 
sion of the paper signed by Mr. Thomas. 

The plaintiff then gave evidence as to the value of the 
barn, at the time of the sale thereof by the defendant, and 
there closed his case. 

The defendant then introduced evidence tending to show 
that the aforesaid note and mortgage were without consider- 
ation, and were made to delay or defraud the creditors of said 
Corey. The whole evidence was submitted to the jury, who 
found a verdict for the plaintiff. The defendant alleged ex- 
ceptions to the judge’s rulings. 

Buttrick, for the defendant. If it- be said that Mr. Thomas’s 
name was on the record, as attorney, and that the record cannot 
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be contradicted, the answer is, that this rule of evidence 
does not estop a party from showing that the attorney ot 
record had no authority. Hall v. Williams, 6 Pick. 232 
Brewer v. Holmes, 1 Met. 288. Handley v. Statelor, Litt. 
Sel. Cas. 186. Cor v. Hill, 3 Ham. 411. Crichfield v 
Porter, 3 Ham. 518. 

An attorney cannot bind his client, in a case pending in 
court, by unauthorized acts out of court. 

Willey, for the plaintiff. 

Suaw, C. J. The main question in this case arises upon 
the objection taken by the defendant, to a paper, purporting 
to be signed by his attorney in court. In the course of the 
trial, it became necessary for the plaintiff to prove that she 
gave notice in writing to the defendant, the attaching officer, 
of her mortgage on the property, in due season, and made 
demand of payment thereof. To prove this, she produced 
the admission, in writing, of C. G. Thomas, attorney of the 
defendant, purporting to be made in the cause in court. It is 
conceded that Mr. Thomas is a sworn attorney, admitted to 
practise in the courts of the Commonwealth; that his appear- 
ance had been entered, as attorney for the defendant, some 
term previous, and had not been withdrawn. 

The defendant objected to the admission of said paper as 
evidence, and offered to show that Mr. Thomas had not in 
fact been counsel for the defendant, in this action, for a year 
before the trial. ‘The court refused to admit the evidence 
thus offered by the defendant, overruled the objection, and 
admitted the said paper. 

The court are of opinion that the paper was very properly 
admitted. Nothing is more important, in a litigation in court, 
than for a party to know who is his adversary’s accredited 
- agent, and with whom he may safely deal in that capacity. 
Hence the great need, in all courts, of setting apart officers, 
recognized as attorneys, and determining their qualifications, 
rights and powers. When, therefore, an appearance is entered 
for a party, by a regular attorney, all parties have a right, 
orima facie, to regard him as the accredited representative of 
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such party. It would be a great misdemeanor in an attorney, 
rendering him liable to censure and punishment, as well as to 
an action for damages, in a proper case, if he were to enter 
an appearance without an authority. Sith v. Bowditch, 7 
Pick. 187. Feld v. Gibbs, Peters C. C. 158. It follows 
from this, that when once an attorney has been recognized as 
the representative of a party on the record, he shall be pre- 
sumed so to continue, until his authority is revoked, and his 
appearance withdrawn, and due notice thereof given; and the 
court of common pleas and this court have rules, prohibiting 
the change of attorneys, without notice. 24 Pick. 384. 

The importance of upholding agreements and concessions 
like the present, between attorneys and counsel of litigating 
parties, is greater than it might seem at first blush, and is en- 
hanced by our present practice. In most cases of controverted 
facts, many facts are embraced in the issue, which are not 
really in dispute between the parties; but each must be pre- 
pared to prove all the facts necessary to his own case, unless 
he can previously obtain a concession from the adverse party, 
in a form which he can rely upon, at the trial. It is, there- 
fore, a wise, useful and beneficial practice, resorted to by those 
who are most careful in preparing causes for trial, and a prac- 
tice well deserving to be encouraged by the courts, for the 
parties, by their attorneys, to obtain and give mutual conces- 
sions, In writing, of all the material facts, not intended to be 
controverted, and so narrow the litigation to the precise mat- 
ters in controversy. It saves expense, avoids surprise and 
delay, and often prevents the loss of a good cause, by an un- 
expected call for proof, which could easily have been obtained, 
if it had been anticipated that such fact would be called in 
question. ‘This practice of admitting facts is the more neces- 
sary, since the disuse of special pleading, which was designed, 
and to some extent had the effect, to narrow the issue on rec- 
ord to some one or a few questions of fact. ‘This consideration 
renders it important to hold, that a litigant party shall not be 
permitted to deny the authority of his attorney of record, 
whilst he stands as such on the docket. He may revoke his 


» 


OCTOBER TERM 1847. 273 


Babcock v. Albee. 


attorney’s authority, and give notice of it to the court and to 
the adverse party ; but whilst he so stands, the party must be 
bound by the acts of the attorney. 

It was stated in the argument for the defendant, that 
though an attorney may bind his client, it is only by acts 
done in court. We cannot admit the correctness of this view. 
Many things may and ought to be done out of court, and in 
vacation, with a view to the proper conduct of the cause. 
All acts to be done by an attorney, without special directions, 
must be acts within the scope of his official authority and 
duty, in the proper conduct and management of the cause in 
which he is engaged; and this is the proper limit of his au- 
thority. Exceptions overruled. 


ARCHIBALD Bascock vs. Goprrey B. ALBEE. 


A landlord gave a tenant of a store three months’ notice to quit, and at the end of 
three months, upon the tenant’s saying that it would be a great accommodation to 
him to remain in the store a while longer, so that he might sell off his old goods, 
without removing them, the landlord told him he might remain in the store a while 
longer: After the tenant had remained in the store sixteen days, the landlord 
brought an action against him, on the Rev. Sts. ¢. 104, to obtain possession. 
Held, that if the parties agreed that the tenant should occupy the store for a short 
though indefinite period, after the time limited in the notice, with a view to the 
convenience of the tenant, such agreement was not a waiver of the notice and a 
renewal of the tenancy, and that the landlord might maintain the action, without 
giving the tenant any further notice to quit. 


THIs was an action, commenced April 16th 1845, upon the 
Rev. Sts. c. 104, to obtain possession of a store in Charles- 
town. 

At the trial in the court of common pleas, before Cushing, 
J. on appeal from a justice of the peace, the plaintiff gave 
evidence that the defendant had occupied the store for about 
three years, and that, on the 31st of December 1844, the 
plaintiff, for the purpose of determining the tenancy, gave a 
written notice to the defendant to vacate the store in three 
months. 
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The defendant then gave evidence, that the plaintiff called 
upon him, on the 3lst of March 1845, and asked him if he 
was ready to move out; that the defendant said he did not 
know as he was; that the plaintiff asked him if it would be 
any accommodation to him to remain a while longer; that 
the defendant told him it would be a very great accommoda- 
tion, as he should like to sell off his old goods, and not move 
them to another store; and that the plaintiff then said the 
defendant might remain in the store a while longer. 

The judge instructed the jury, that if, after notice had been 
given to the defendant to quit, the -parties agreed simply for 
a further occupation of the store, without limiting the time 
of such occupation, this agreement would amount to a waiver 
of the notice and a renewal of the tenancy. But if the 
parties agreed that the defendant should occupy for a short 
though indefinite period, after the expiration of the time 
limited in the notice, with a view to the convenience of the 
defendant merely, such agreement would not amount to a 
waiver of the notice and a renewal of the tenancy. 

The jury returned a verdict for the plaintiff, and the de- 
fendant alleged exceptions to the judge’s instructions. 

Willey, for the defendant. 

J. Dana, for the plaintiff. 

Suaw, C.J. The court are of opinion that the instructions 
to the jury were right. The effect of the permission of the 
plaintiff to the defendant, to remain a while longer, till he 
could sell off his goods, made the defendant either a tenant at 
sufferance, or it was a demise for a term, understood by the 
parties to be fixed by the purpose to be accomplished ; in either 
of which cases, the defendant was not entitled to any new 
notice. © Exceptions overruled. 
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JEREMIAH ‘TUTTLE vs. SamueL Beran. 


A landlord. to whom rent was payable monthly, gave notice to the tenant, on the 
Ist of November, to quit ‘‘ for the non-payment of rent:’? On the same day, the 
tenant tendered to the landlord the amount of several months’ rent; but it did 
not appear whether the tender was before or after the service of the notice: 
When the tender was made, the landlord said he did not wish to take the money, 
as repairs had been made by the tenant, and he did not know what balance wag 
due; and he told the tenant that he need not quit the premises, and that when he 
(the landlord) should come again, he would see what the balance was, and would 
settle: After the tenant had continued in possession six or seven weeks, the 
landlord brought an action against him on the Rev. Sts. c. 104. Held, that the 
landlord, under the notice given by him, could recover only on the ground of non- 
payment of rent; that if the tender was before notice given, and the landlord 
declined to receive the money, for the reason given by him, then the rent was not’ 
in arrear, within the meaning of the law, and the landlord could not recover on 
that ground; that if the tender was after notice given, and the landlord declined 
to receive the money, and told the tenant that he need not quit, this was a waiver 
of the notice and a renewal of the tenancy, and the landlord could not recover on 
that notice. 


T'HIs was an action on the Rev. Sts. c. 104, commenced in 
the police court of Lowell, on the 19th of December 1844, to 
recover possession of a tenement in Lowell. On appeal from 
said court, the case was tried in the court of common pleas, 
before Cushing, J. The plaintiff gave evidence that he 
caused a written notice, signed by him, to be served upon the 
defendant, on the Ist of November 1844, to quit said house, 
“for non-payment of rent.’”’ He also gave evidence that the 
rent was, by a contract of his agent with the defendant, to be 
two dollars per month, payable monthly ; and evidence tend- 
ing to prove that the rent was in arrear, when the notice to 
quit was given. 

The defendant gave in evidence the following receipt: 
“ Lowell, April 10th 1844. Received of Samuel Bean two 
dollars for one month’s rent to March 23d 1844. Timothy 
Frye for Jeremiah Tuttle.” It also appeared that said Frye 
had been an agent of said Tuttle, the plaintiff. It also ap- 
peared that a notice to quit had been served on the defendant 
prior to the notice above mentioned, viz. on the 19th of 
October 1844, purporting to be signed by the plaintiff. 

The defendant also introduced a witness who testified that 
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on the Ist of November 1844, he saw the defendant offer the 
plaintiff seventeen dollars in payment of the balance of the 
rent ; that the plaintiff said the defendant had made repairs 
on the premises, and that he (the plaintiff) could not tell what 
the balance was, and did not care about taking the money; 
but that the defendant need not quit the premises ; and that 
he had no objection to the defendant’s remaining in possession 
of the premises, and that when the plaintiff came to Lowell 
again, he would see what the repairs were, and would settle. 
It did not appear whether this conversation was before or 
after the service of the plaintiff’s notice, of November lst 
1844, on the defendant to quit. 

Upon this evidence, the judge charged the jury, that it did 
not appear that a legal tender had been made, by the defend- 
ant to the plaintiff, of the balance of rent, so as to bar the 
plaintiff’s suit; it not appearing that said tender was made 
when the rent became due. The jury thereupon found a 
verdict for the plaintiff. The defendant alleged exceptions. 

Caverly, for the defendant. The charge to the jury was 
contrary to the provision of Rev. Sts. c. 100, ¢ 14, that ‘the 
payment or tender of payment of the whole sum due on any 
contract for the payment of money, although made after the 
money has become due and payable, may be pleaded to an 
action subsequently brought, in like manner, and with the like 
effect, as if such payment or tender had been made at the time 
prescribed by the contract.” But if the law had required the 
tender to be made when the rent became due, the plaintiff 
waived all exceptions to its not being made earlier, not only 
by his not objecting to the tender, but also by his reply to 
the defendant on the first of November 1844. The only 
excuse, made by the plaintiff, for not receiving the rent, was, 
‘hat part of the rent had been paid by repairs, and he had not 
ascertained the amount that was due to him. At the same 
time, he told the plaintiff that he need not quit the premises. 
By this all prior notices to quit were waived. 

But it is a sufficient ground to sustain the exceptions, that 
upon the question of tender, the charge was erroneous. So 
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far as the case finds, this was the only question on which the 
jury were charged. 

Beard § Gunnison, for the plaintiff. As a full month’s 
notice to quit was given before this action was commenced, 
the plaintiff could maintain the action. Such notice would 
have terminated the tenancy, even if no rent had been due. 
Rev. Sts. c. 60, $ 26. 

A tender of rent must always be made at the time it be- 
comes due, if any advantage is to be taken of such tender. 
Carley v. Vance, 17 Mass. 389. Dewey v. Humphrey, 5 
Pick. 187. 

If the defendant made a tender, on the Ist of November 
1844, as alleged, he confessed, by the amount which he ten- 
dered, that he had then forfeited his tenancy. 

Suaw, C. J. It was argued for the plaintiff, that, by Rev. 
Sts. c. 60, $ 26, he might recover in this process, on a month’s 
notice to quit, where the defendant held as tenant at will, 
paying rent, by agreement, at intervals of one month, whether 
the rent was in arrear or not. Perhaps he might, had his no- 
tice to quit been general; but the case finds that it was a 
specific notice to quit “for the non-payment of rent.’’ Upon 
that ground only can he recover, under this notice. 

The question was upon the sufficiency of the tender, and 
waiver of ‘the notice. The notice to quit and the tender 
_ being made on the same day, but it not being stated at what 
hour of the day they respectively took place, it was left doubt- 
ful whether the tender was made before or after the notice. 
If the tender was made before notice given, and the complain- 
ant declined receiving it for the reason stated, then the rent 
was not in arrear, within the meaning of the statute, the no- 
tice was not sustained by the fact, and the plaintiff could not 
proceed on that ground. 

If this interview took place after the notice was given, on 
the same day, and the plaintiff declined taking the money 
when offered, and told the defendant he need not quit, it was 
a waiver of the notice, a renewal of the tenancy at will, and 
the plaintiff could not sustain his complaint on that notice. 

VOL. XIII. 24 
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As the main object of the statute apparently is, to secure 
and enforce the payment of rent, there is, perhaps, good 
ground to hold, that if the full amount of rent is tendered at 
any time before proceedings are commenced, under the land- 
lord and tenant act, it is a good bar to such complaint. Rev. 
Sts. c. 100, $ 14. But the ‘court have not thought it neces- 
sary to proceed on that ground, in the present case; being of 
opinion that the charge was incorrect, in not submitting to 
the jury the evidence showing that the plaintiff declined 
to receive the money, not because it was not tendered when 
it became due, but on other distinct grounds, if made before 
the tender; or to prove a waiver of the notice, if made after. 

Verdict set aside, and a new trial to be had in this court. 


Harriet D. Sneutu vs. Bensamin Snow, Jr. 


A declaration, in an action for slander, alleged that the defendant falsely and mali- 
ciously said of the plaintiff, ‘‘she is a bad girl, a very bad girl, and unworthy to 
be employed by any company in Lowell; meaning thereby, that the plaintiff was 
a prostitute, and had been guilty of fornication, lewdness, lasciviousness and 
wantonness.” Held, that the declaration was insufficient, for want of averments 
and a colloquium that would warrant the innuendo. : 

On the trial of an action for slander, a witness, who testifies to the words spoken by 
the defendant, cannot be permitted to state what meaning he understood the 
defendant to convey by the words. 


Stanper. The first count in the plaintiff’s declaration 
alleged that the defendant, on the 28th day of November 
1844, at Lowell, ‘‘in,the presence and hearing of divers good 
people of this Commonwealth, did loudly and publicly speak, 
utter and publish the following false, malicious and scandalous 
words, of and concerning the plaintiff, to wit, ‘she (meaning 
the plaintiff) is a bad girl;’ then and thereby meaning and 
intending that the plaintiff was a prostitute, and had com- — 
mitted the atrocious crime of fornication.” The second, 
fourth and fifth counts alleged that the defendant, on different 
days, said of the plaintiff, “‘she is a very bad girl,” meaning 
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thereby that she was a lewd, lascivious and wanton person, 
and had committed and was guilty of the crimes of fornica- 
tion, prostitution, lewdness, &c. &c. The third count alleged 
that the defendant, on the 29th of November 1844, said of 
the plaintiff, ‘‘she is a bad girl, and unworthy to be employed 
by any company in Lowell,’’ meaning, as is alleged in the 
other counts. The sixth count alleged that the defendant, at 
Lowell, on the 2d of December 1844, “did loudly and pub- 
licly, openly and falsely, charge the plaintiff with being guilty 
of the crimes of fornication, lewdness, lasciviousness and 
wantonness.”’ 

The defendant pleaded the general issue, and the case was 
tried in the court of common pleas, before Washburn, J. at 
September term 1846. 

When the counts were read to the jury, the defendant ob- 
jected that they were insufficient; the words alleged to be 
spoken not being actionable, without a further colloquium 
than is contained in said counts. The judge sustained the 
objection as to all the counts but the sixth, and the trial, by 
his direction, proceeded on the sixth count alone. 

Jotham 8. French was called as a witness by the plaintiff, 
and testified as follows: ‘I went to the counting room of 
the Middlesex Company, to see if there was not some way in 
which matters could be fixed, so that the plaintiff could be 
employed. The defendant said he did not know, or did not 
see, any way it could be fixed; she was a bad girl, a very bad 
girl. I then turned to Mr. Lawrence, and told him I wished 
there could be some way fixed, so that she could go to work. 
I told the defendant, in the first part of the time I was there, 
that the plaintiff had worked for me, and her reputation stood 
high then. ‘The defendant said she must have altered very 
much since, for she was now a very bad girl. I told Mr. 
Lawrence I was aware of their rules, but I supposed them to 
apply only to those wilfully vicious. He replied that such 
was the case. ‘The defendant was then present. I turned to 
4im, and inquired what she had done to render her unfit. He 
replied that she was a bad girl, and ought not to be allowed 
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around among other girls; and I think there was included in 
the statement, ‘she was unfit to be employed.’ I cannot say 
whether this expression was before or after he used the words 
‘ought not to be around among other girls.’ ” 

The plaintiff then inquired of the witness, what meaning 
he understood the defendant to convey by these words. ‘To 
this inquiry the defendant objected, and the judge ruled, that 
the witness might testify as to any existing facts or circum- 
stances, to which the defendant referred, if any; but that, as 
the witness had proposed to give the whole conversation, it 
was for the jury to determine what was meant by the lan- 
suage, and that it was not competent for the witness to testify 
as to his understanding of the meaning of the defendant in 
the words made use of; and that the above inquiry was not 
in this case competent. 

There was testimony, on the part of the defendant, as to 
what was said at the interview at the counting room, some of 
which was contradictory to that of the above witness. 

The jury returned a verdict for the defendant. ‘The plain- 
tiff alleged exceptions to the judge’s ruling as to the sufficiency 
of the first five counts, and as to the competency of the in- 
quiry last put to the witness. | 

J. G. Abbott, for the plaintiff. The question, how the 
Witness understood the defendant’s words, was a proper one. 
It is stated in various authorities, that ‘ the understanding of 
the hearers is the rule to go by,” and that ‘the words shall 
be taken in the sense in which the hearers understood them.” 
Fleetwood v. Curley, Hob. 267. Harrison v. Thornborough, 
Gilb. Cas. 114, 117. Oldham v. Peake, 2 W. Bl. 959, and 
Cowp. 275. Read v. Ambridge, 6 Car. & P. 308. Roberts 
v. Camden, 9 East, 96. Studdard v. Linville, 3 Hawks, 474. 
1 Vin. Ab. Actions for Words, A..b. 2 Greenl. on Ev. § 417. 
2 Selw. N. P. (11th ed.) 1257. 

Hopkinson §& B. F. Butler, for the defendant. The five 
special counts (which the plaintiff’s counsel seems to have 
given up) contain no colloquium that warrants the innuendoes 
which enlarge the meaning of the words. Bloss v. Tobey, 
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2 Pick. 320, 328. Carter v. Andrews, 16 Pick. 1. Barham 
v. Nethersall, Yelv. 22. Rex v. Alderton, Sayer, 280. 

The question put to the witness was clearly incompetent. 
The jury are to decide on the meaning of the words, from 
the words themselves, and the concurring facts proved. 

Suaw, C. J. From that portion of the evidence stated in 
the bill of exceptions only, it seems difficult to avoid the 
belief that the words relied on, to maintain this action of 
slander, constituted a privileged communication, and so were 
not actionable. But as the case was not placed on that 
ground, and as it may be presumed that the whole case does 
not appear in the bill of exceptions, we shall consider only 
the points taken, without regard to any other supposed views, 
which might have been suggested. 

1. The first objection taken by the plaintiff is, that the 
court sustained the defendant’s exception to the first five 
counts, as insufficient, because the words set forth, without 
suitable averments and colloquia to explain and enlarge their 
meaning, if the case would warrant it, were not actionable. 

This would at first appear to be a demurrer ore tenus to 
these counts, to be decided by the court, which was sustained, 
and which would be irregular. But taken all together, we 
think that it was an expression of opinion, on the part of the 
court, that these counts would be deemed bad on a motion in 
arrest of judgment, should a verdict be rendered on them, 
and therefore it would be useless to go into evidence to obtain 
a verdict, which could not be the foundation of a judgment ; 
aud that in this decision the party acquiesced, and proceeded 
upon the sixth count. ‘This count was general, alleging that 
the defendant openly and publicly charged the plaintiff with 
being guilty of the offence of fornication, lewdness, &c. and in 
effect, therefore, charged, in another form, the same slanders 
set forth more particularly in the preceding counts. By this 
course, in confining the evidence to the last count, the plain- 
tiff could sustain no inconvenience, if the judge was right in 
ais opinion that those counts were bad and insufficient. On 
the contrary, she would obtain a benefit from it, by being 
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saved the expense of a useless trial, and by avoiding the hazaid 
of Josing the benefit of a verdict, if she should get one, on a 
good count, because such count was connected with those 
which would be held bad on a motion in arrest of judgment. 

This court entirely concurs in the opinion of the court of 
common pleas, that the first five counts are bad. The words 
set forth in all of them were, ‘she is a bad girl,” or ‘‘a very 
bad girl.”’ There was no averment of other conversation which 
took place at the same times, nor any averments of other 
exterior facts, which, if true, would give a peculiar force and 
effect to the words used, or show that, though in their natural 
meaning they did not impute unchaste conduct to the plaintiff, 
yet, in the connexion in which they were used and applied 
to the plaintiff, they would have that effect. It is true that 
these words are greatly enlarged and expanded by the innuen- 
does ; but these cannot aid the declaration, and make it good. 
The reasons for this are so fully stated, and the point is so 
decidedly settled, in the cases of Bloss v. Tobey, 2 Pick. 320, 
and Carter v. Andrews, 16 Pick. 1, that it seems UP RSaner 
to eed them. | 

2. The other exception of the plaintiff is also, in the opin- 
ion of the court, untenable. The witness, after stating all 
that the defendant said, with all the attendant circumstances 
and connexions, was asked what meaning he understood the 
defendant to convey by these words. ‘The judge very prop- 
erly decided that the witness might testify to any existing 
facts or circumstances, to which the defendant alluded and 
referred, if any; but, having given the whole conversation, it 
was for the jury to determine what was meant by the lan- 
guage used, and that it was not competent for the witness tc 
testify to his understanding of the defendant’s meaning, in 
the language used. If the words, in their ordinary sense, 
according to the rules of language, imputed a charge of un- 
chasteness and crime, or if, taken in their connexion with other 
facts or words, they would bear that meaning, we are to pre- 
sume that the jury would so find. If in their natural import, 
or with accompanying words and facts, they would not hear 
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that meaning, the witness’s understanding of them could not 
legitimately govern or aid the jury, and would therefore be 
incompetent. It would be to make the defendant’s liability 
depend, not on his own malicious intent and purpose, in using 
the language, which might be quite innocent and free from 
blame, but upon the misconception or morbid imagination of 
the person in whose hearing they were spoken. 
Exceptions overruled. 


AtvaH Kimpauu vs. ALBERT 'T'HOMPSON. 


When one of two partners, with the consent of the other, sells and conveys one 
half of the effects of the firm to a third person, and the other partner after- 
wards sells and conveys the other half to the same person, such sales and con- 
veyances are not prima facie void, as against the creditors of the firm, but are 
prima facie valid, against all the world, and can be set aside only by the creditors 
of the firm, upon their proving the transactions to be fraudulent as against them. 


TuIs was an action of replevin, to recover certain chattels 
which had been attached by the defendant, a deputy sheriff, 
as the property of Edward H. Ashcroft and Henry B. Odiorne, 
partners, doing business under the firm of E. H. Ashcroft & 
Co. in Medford. 

At the trial in the court of common pleas, before Wells, 
C. J. the plaintiff offered to prove that, before the defendant 
attached said chattels, he (the plaintiff) purchased of Ashcroft, 
one of the firm above named, with the consent of Odiorne, 
the other partner, one half of the effects of the firm, and paid 
Ashcroft therefor; and that he afterwards purchased of said 
Odiorne the other half of the effects of the firm, and paid 
him therefor; that he took possession of said effects under 
said purchases; and that the articles described in his writ of 
replevin were among the effects so purchased by him. 

The judge ruled, that the plaintiff’s title, thus acquired, 
was prima facie void as against the claims of the creditors of 
E. H. Ashcroft & Co., and a verdict was returned for the de 
fendant. The plaintiff filed exceptions to the said ruling. 
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I. Story, for the plaintiff. 

Brinley, for the defendant. 

Suaw, C. J. Nothing appears in the case to show that 
the sale, either by Ashcroft or Odiorne, to the plaintiff, was 
fraudulent as against their creditors. Ashcroft could sell his 
undivided interest, with the consent of his partner, Odiorne ; 
and upon such sale, the plaintiff became owner of a moiety, 
and tenant in common with Odiorne. And so Odiorne could 
sell his moiety to the plaintiff, before any attachment or other 
claim of the creditors of the firm of Ashcroft & Co. inter- 
vened. This, it appears from the facts, was done; and it 
constituted a good title against the former owners, the partners, 
and prima facie a good title against all the world; to be de- 
feated and set aside only by the creditors of Ashcroft & Co. by 
their showing the conveyance to be fraudulent as against them. 

Verdict set aside, and a new trial ordered. 


——_-——— 


Jessze D. Parree vs. Guy E. GREE.Y. 


An action cannot be maintained on a bond, which is executed, neither from neces- 
sity nor charity, on the Lord’s day. 


THis was an action of debt on a bond, bearing date Sep- 
tember 22d 1845, in which the defendant acknowledged him- 
self to be bound to the plaintiff in the sum of $500. The 
condition of the bond was thus: ‘* Whereas the said Pattee 
has this day taken a certain bread route, as follows, viz. in 
the town of Woburn, or the route leading thereto; m the 
town of Lynn, or the route leading thereto, and in the towns 
of Somerville, Charlestown, Cambridge, Boston and South 
Boston; and the said Greely agrees to quit the said routes, 
and give the same to the said Pattee for his own benefit: 
Now therefore, if the said Greely shall in all things well and 
truly keep and perform the covenants, and agreements and 
contracts herein stated, and shall not, either himself or through 
any other person, molest, interfere or interrupt said Pattee in 
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the enjoyments of said routes, and the customers thereon, and 
does not sell, or cause to be sold, within said routes, bread of 
any description ; then this bond or obligation shall be. void ; 
otherwise, shall remain in full force and virtue.”’ 

The defendant pleaded the general issue, and specified, as 
further ground of defence, (among other things,) that the 
bond declared on was made on the Lord’s day, between sun- 
rise and sunset of that day; the making thereof not being a 
work of necessity, charity or mercy. 

The case was submitted to the court on the following facts 
agreed: ‘The defendant can prove, if it be legally compe- 
tent for him to do so by parol evidence, that said bond was. 
signed and delivered to the plaintiff, at his house, in the after- 
noon of the Lord’s day, and before sunset, in October 1845 ; 
that the defendant, at the time, was residing in Charlestown, 
and went thence to West Cambridge, to execute the bond. 
Both parties were, at the time, in good health; and there is 
nothing to show that to execute the bond on that day was a 
work of necessity, charity or mercy. The plaintiff can prove 
that said bond was given for the consideration set out in 
his declaration, if it be legally competent for him to prove the 
same by parol evidence. After the execution of said bond by 
the defendant, and before the date of the plaintiff’s writ, the 
defendant committed a breach of the condition of said bond.” 

Buttrick, for the plaintiff, cited Geer v. Putnam, 10 Mass. 
312. Clap v. Smith, 16 Pick. 247. Boynton v. Page, 13 
Wend. 425. Adams v. Gay, 10 Law Reporter, 348, since 
published in 19 Verm. 358. Begbie v. Levy, 1 Tyrw. 130, 
and 1 Crompt. & Jerv. 180. 

H. R. Hoar § G. Farrar, for the defendant, cited 23 
Amer. Jurist, 8-11. Fennell v. Ridler, 8 Dowl. & Ryl. 
204, and 5 Barn. & Cres. 406. Kepner v. Keefer, 6 Watts, 
231. Bosworth v. Inhabitants of Swansey, 10 Met. 363. 
Smith v. Sparrow, 4 Bing. 84. Norton v. Powell, 4 Man. 
& Grang. 42. For v. Abel, 2 Connect. 541, 560. Lyon v. 
Strong, 6 Verm. 219. Lovejoy v. Whipple, 18 Verm. 379. 
Clough v. Davis,9 N. Hamp. 500. For v. Mensch, 3 Watts 
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& Serg. 444. Berrill v. Smith, 2 Miles, 402. O’Donnell © 
v. Sweeney, 5 Alab. 467. Shippey v. H'astwood, 9 Alab. 198. 

Lord Ellenborough said, in Langton v. Hughes, 1M. & 8. 
596, ‘it may be taken as a received rule of law, that what is 
done in contravention of the provisions of an act of parlia- 
ment cannot be made the subject matter of an action.” 

Suaw, C.J. The plaintiff’s counsel very properly admits 
that parol evidence may be received to prove that the bond 
was executed, not on the day when it bears date, but on 
another day, which was the Lord’s day; so that we have 
only to decide whether the bond is void by reason of its — 
being executed on that day. 

The Rev. Sts. c. 50, $ 1, enact that “no person shall do 
any manner of labor, business or work, except only works of 
necessity and charity, on the Lord’s day.” And the state- 
ment of facts admits that there is nothing to show that the 
execution of this bond was a work of necessity or charity. 
Was its execution “any manner of labor, business or work,” 
within the meaning of the statute? Certainly it was. The 
legislature intended to prohibit secular business on the Lord’s 
day, and did not confine the prohibition to manual labor, but 
extended it to the making of bargains, and all kinds of traf- 
ficking. 

The general principle, that an action will not lie on a con- 
tract made in contravention of a statute, or of a principle of 
the common law, is well established, and has been repeatedly. 
recognized and enforced in this Commonwealth. A leading 
case on this point is Wheeler v. Russell, 17 Mass. 258. <A 
contract, the making of which is illegal, cannot be the subject 
matter of an action. Considerations of public policy require 
the enforcement of this rule, although both parties have joined 
in the violation of the law, and the defendant may be as much 
in fault as the plaintiff. It is not for the defendant’s sake that 
the objection is ever allowed. In Morck v. Abel, 3 Bos. & 
Pul. 38, Lord Alvanley said, “‘no man can come into a British 
court of justice to seek the assistance of the law, who founds 
his claim upon a contravention of the British laws.” 
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The bond now in suit was made in contravention of the 
statute respecting the observance of the Lord’s day, (Rev. Sts. 
ce. 50,) and clearly falls within the principles above stated. In 
Bosworth v. Inhabitants of Swansey, 10 Met. 363, it was de- 
cided that a person who travels on the Lord’s day, neither 
from necessity nor charity, cannot maintain an action against 
a town for an injury received by him, whilst so travelling, by 
reason of a defect in a road which the town is bound to keep 
in repair. And in Robeson v. French, 12 Met. 24, it was de- 
cided that a plaintiff, upon whom a deceit had been practised 
in an exchange of horses on the Lord’s day, could not main- 
tain an action against the party who had deceived him. In 
this last case, the case of Geer v. Putnam, 10 Mass. 312, 
which has often been supposed to support a different doctrine, 
was put upon its proper ground, and shown not to be at vari- 
ance with the doctrine which we now hold. 

The numerous cases, cited/ by the defendant’s counsel, 
show that the principle which we apply to the present case 
has been applied, in England and in the other States of the 
Union, with great uniformity. And we have seen several 
other cases, published since the argument, in which the courts 
in our sister States have decided that an action cannot be | 
maintained on a contract made on the Lord’s day, if it be not 
made from necessity or charity.* 

Judgment for the defendant. 


* Dodson vy. Harris, 10 Alab. 566. Saltmarsh v. Tuthill, 13 Alab. 390. Towle 
v. Larrabee, 13 Shepley, 464. Adams v. Hameil, 2 Doug. (Michigan) Rep. 73. 
Link v. Clemmens, 7 Blackf. 479. But see Swisher’s Lessee vy. Williams’s Heirs, 
Wright, 754. 
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Henry Vanpine vs. NatuanieL Burpee & another. 


On the trial of an action to recover damages for injury done to the plaintiff’s garden 
and nursery, by the smoke, heat and gas, proceeding from the defendant’s brick 
kiln, after two gardeners, who had much experience in raising and cultivating 
fruit trees, shrubs and plants, had testified to the particulars of the plaintiff’s 
injury, they were asked by the plaintiff, ‘‘ what was the amount of damage” caused 
by the injury to which they had before testified. Held, that these witnesses might 
give their opinion as to the amount of such damage. 


THIs was an action of trespass upon the case, brought 
against Amos Binney and Nathaniel Burpee, to recover dam- 
ages for injury alleged to be done to the plaintiff’s garden and 
nursery in Cambridge, by smoke, heat and gas, proceeding 
from their brick kilns, made and burnt in a brick yard near 
said garden. ‘The defendants severally pleaded the general 
issue. 

At the trial in the court of common pleas, before Merrick, 
J. it appeared that said Binney and others were owners of the 
brick yard, and that he, for himself and as agent of his co- 
tenants, leased the same to said Burpee, who was in possession 
thereof, under such lease, at the several times of the burning 
of the kilns complained of by the plaintiff; that the brick 
yard had been used for the same purpose, for several preced- 
ing years ; that the plaintiff’s garden and nursery were begun 
and planted by him, after the lot of land, which constituted 
the brick yard, had been appropriated and used for the purpose 
of making bricks and burning brick kilns thereon; that in 
June and July 1845, said Burpee made and burnt a kiln of 
bricks, in said yard, containing from fifteen to twenty arches 
of about fifteen thousand each; and that, for three or four 
days, while the kiln was burning, the weather was lowery, 
and the wind blew strong from the northeast, so as to take 
the smoke, heat and gas, from the kiln, over and upon the 
plaintiff’s garden and nursery. 

The witnesses did not agree in their statements as to the 
distance of the kiln from the garden, ‘‘ but variously stated it 
o be from one hundred and twenty to more than two hundred 
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feet.” It appeared that the garden was surrounded by a close 
board fence, from seven to twelve feet high. 

The plaintiff introduced evidence tending to show the in- 
jury to his garden and nursery, of which he complained in 
his declaration, and that it was occasioned by the smoke, heat 
and gas from the aforesaid brick kilu, while the same was 
in the process of burning. ‘The defendants introduced evi- 
dence, for the purpose of showing that the alleged injury was 
not caused in that way, but was occasioned by other causes. 
This question of fact, together with the question of damages, 
was submitted to the jury, under instructions not objected to, 
and a verdict was rendered for the defendant Binney, and 
against the defendant Burpee, for $993 damages. 

The defendants, on the trial, introduced, as witnesses, 
Thomas Willett and Samuel Walker, two experienced gar- 
deners, who had spent much time in raising, grafting and cul- 
tivating fruit trees, shrubs and plants, and who had examined 
the plaintiff’s garden and nursery, in July 1845, after the 
burning of Burpee’s brick kiln. They testified, without ob- 
jection from the defendants, to the injury to the trees, fruit 
and vegetation, which they severally noticed at the time of 
their examination, and that, in their opinion, such injury 
would be likely to be produced. by the smoke, heat and gas 
from the burning of said brick kiln, in the state of the weather 
before mentioned. And they were thereupon inquired of by 
the plaintiff, what was the amount of damage, by the injury 
of which they had before testified. This question was ob- 
jected to by the defendants, as being mere opinion as to the 
amount of damage ; but the court ruled that it was admissi- 
ble, and the question was put to, and answered by, each of 
said witnesses. 

The defendant Burpee alleged exceptions to the ruling of 
the court. 

Buttrick, for Burpee. The testimony of Willett and 
Walker, which was objected to, was inadmissible. The facts, 
to which they testified, in minute detail, were proper evidence 
for the jury to weigh; but their opinions, as to the amount 
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of damage done, were not legal evidence. It was for the jury 
to assess the damage, upon their own judgment, formed from 
the facts testified to. 'The witnesses were not experts; and 
no case is to be found, in which such opinions have been 
allowed to be given in evidence. 1 Greenl. on Ev. $ 440. 
Jameson v. Drinkald, 12 Moore, 148. Cottrill v. Myrick, 
3 Fairf. 222. Webber v. Eastern Rail Road Co. 2 Met. 
147. Griffin v. Brown, 2 Pick. 304. Davis v. Mason, 
4 Pick. 156. Needham v. Ide, 5 Pick. 510. Rider v. Ocean 
Ins. Co. 20 Pick. 259. Botes v. McAllister, 3 Fairf. 308. 
Lester v. Town of Pittsford, 7 Verm. 158. 2 U. 58. Digest, 
Evidence, 1262-1287. In Norman v. Wells, 17 Wend. 
136, 163, it was held, in an action for a breach of covenant, 
that the opinion of witnesses, as to the probable amount of 
damages, is not admissible. Cowen, J. said, ‘even where a 
witness is able to speak to all the facts of the’ particular case, 
his opinions. are not to be received.” See also Lincoln v. 
Saratoga § Schenectady Rail Road Co. 23 Wend. 425. 

The decisions are conflicting on the question whether a 
Witness can testify to the value of property. But if he may, 
yet it does not follow that he may testify as to the amount 
of damages. 

Mellen § E. R. Hoar, for the plaintiff. In New Hamp- 
shire, it is held that the value of property is never to be tes- 
tified to by a witness. Whipple v. Walpole, 10 N. Hamp. 
130. Beard v. Kirk, 11 N. Hamp. 397. But it is held 
otherwise in Maine, New York and Pennsylvania. Warren v. 
Wheeler, 8 Shepley, 484. Brill v. Flagler, 23 Wend. 354. 
Kellogg v. Krauser, 14 8S. & R. 137. In -this last case, 
Tilghman, C. J. said, that though an opinion of the value of 
land is not strictly a fact, yet ‘such opinions are every day 
received as evidence, and it is difficult to conceive how the 
value of land can be proved without them. | It is a kind of 
evidence so commonly admitted, without dispute or objection, 
that I have no donbt of its legality.” If witnesses may give 
their opinion as to the value of property, it would seem that 
they should also be allowed to give their opinion of the dam- 
age caused by the loss of property. 
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Dewey, J. The only objection, now urged to the ruling 
at the trial, is the admission of the testimony of Willett and 
Walker, as to their opinion of the amount of damages sus- 
tained by the plaintiff, by the injuries which they had already 
specified in detail. 

As a general rule, witnesses are to testify to facts, and the 
jury are to draw the inferences and form the opinions which 
are to govern the case. In the application of this principle, 
it has been sometimes supposed that it should be carried so 
far as to exclude the opinion of witnesses as to the value of 
property which is in controversy; and decisions to this effect 
are found in the New Hampshire Reports. 3 .N. Hamp. 349. 
6 N. Hamp. 462. 10 N. Hamp. 130. 11 N. Hamp. 397. 
The cases cited from 8 Shepley, 23 Wend. 354, and 14 
S. & R., sanction the contrary doctrine. 

It seems to us that it would be impracticable to dispense 
with this species of testimony, in many actions of trover for 
personal property, where no detail of facts could adequately 
inform the jury of the value of the articles. The opinion of a 
Witness, as to the value of a horse, is much more satisfactory 
evidence than a detailed statement of his size, color, age, &c. 
to give the jury the requisite information, to enable them to 
assess damages for the conversion of such a horse. In the 
present case, the evidence of opinion was offered under the 
most favorable circumstances for its admission. The wit- 
nesses were men having practical experience with the subject 
of cultivating fruit trees and shrubs; they had already stated, 
in detail, to the jury, the nature and extent of the injury, so 
far as description of that kind could give information ; and to 
this they were allowed to add also their opinion as to the 
amount of damage occasioned by the injury, of which they 
had before testified. 

The court are of opinion that the testimony was compe- 
tent. Exceptions overruled. 
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Tomas J. Drake vs. City or LoweEtu. 


A city is liable, under Rev. Sts. c. 25, § 22, to pay damages to a person who receives 
an injury by the fall of an awning projected over the sidewalk of a street by the 
owner of a building, if the awning be dangerous to travellers for the space of 
twenty four hours before the injury happens. 


TRESPASS UPON THE CASE to recover damages for an injury 
sustained by the plaintiff, by reason of defects and incum- 
brances in and over a public sidewalk on Merrimack Street in 
Lowell. Trial before Hubbard, J. who made the following 
report thereof : 

‘The defendants admitted that said street, including the 
sidewalk, was at the time of the injury, and for a long time 
before had been, a public highway in and through a com- 
pact part of Lowell. ‘The plaintiff admitted that the title to 
the land contiguous to and under the sidewalk, where the 
_ injury was received, was in John Nesmith, who erected there- 
on, several years since, a brick building, containing nuieany 
stores, fronting and adjoining the said street. 

“ Tt appeared that the sidewalk was of brick, fifteen feet in 
width, and extended along the whole length of the building. 
It also appeared that in May 1843, one of the tenants, who 
occupied a store in said building, made and extended from the 
building, into the street, over the public sidewalk, an awning 
constructed of boards and pine timber three or four inches 
square, for shade to the windows and doors of the basement 
story of the building. The rafters, extending from the build- 
ing, were supported on the outer edge, towards the centre of 
the street, by posts standing in the edge of the sidewalk; and 
both posts and rafters were of the dimensions above named. 
The awning, on the top, was covered with boards, and was 
more than fifteen feet wide, and nearly fifty feet in length. © 

‘‘It was conceded by the parties, that prior to the injury to 
the plaintiff, the said tenant had removed from the store, 
leaving the same in the occupancy of ane thee tenant of said 
Nesmith. 
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“< Rvidence was introduced, tending to prove that in the 
months of November and December 1844, and January 1845, 
there were several snows, amounting in the whole to the 
depth of twenty eight inches; and that the last of these 
snow storms ended on the twenty second day of said January. 
at which time the snow fell to the depth of four inches. 

“Tt further appeared in evidence, that on the evening of 
the twenty fourth of the same January, the awning, being 
incumbered with large quantities of snow and ice, fell upon 
the plaintiff, and crushed him down upon the sidewalk, with 
the boards, timbers, snow and ice upon him, he being lawfully 
travelling on foot, in and through said highway; by means 
of which, it appeared that he was greatly injured, and that, 
for a considerable time, he was sick and lame, and wholly 
unable to do his usual labor and business, for the term of 
three months next ensuing. 

“It further appeared, that the defendants, for the last fifteen 
or sixteen years, had used and repaired said street, as a com- 
mon highway, and had passed an ordinance for the prevention 
of abuses in the public streets, containing regulations a»pli- 
cable to sidewalks generally, and had, since the accident in 
question, adopted or passed several other by-laws applicable to 
sidewalks and awnings. And also that one of their by-laws, 
passed in March 1840, contained the following section: ‘No 
person shall place or ‘establish any awning or shade before his 
or her place of business or dwelling-house, over any part of 
any street or sidewalk, unless the same be safely fixed and 
supported, so as in no wise to incommode passengers, and so 
that the lowest part of such awning or shade shall be at least 
seven feet in height above the sidewalk or street.’ And it was 
conceded, for the purposes of the trial, that the awning in 
question was of the height required by that section, and that, 
when it was first built, it was safely fixed and supported. 

“Tt also appeared in evidence, that for several days next 
prior to the day of the injury complained of, the awning had 
been incumbered with snow and ice, and that, on the morn- 
ing of that day, it had been discovered by one witness, that 

25 * 
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the rafters were considerably bent by the weight, and one of 
them broken. 

‘‘'T’o prove notice to the defendants, the plaintiff introduced 
a Witness, who testified that he was superintendent of streets 
in Lowell, for the two years ending in April 1845; that on 
the 20th or 21st of January 1845, and three or four days prior 
to the injury to the plaintiff, he (the witness) discovered that 
the awnings generally, on the north side of Merrimack Street, 
including the one in question, were incumbered with snow 
and ice, and in a shattered and unsafe condition, of which he 
then gave immediate notice to the city marshal. And there 
was other testimony in the case, tending to show notice to 
the defendants of the said defects and incumbrances. 

“Upon the foregoing evidence, the defendants contended 
that the defects and incumbrances proved were insufficient to 
render the defendants liable, and that therefore the suit could 
not be maintained. Upon which the presiding judge, for the 
purpose of bringing the question of law, as to the liability of 
the defendants, before the whole court, advised a nonsuit, 
subject to their opinion upon the foregoing facts. If the de- 
fendants are liable, the nonsuit is to be taken off, and a new 
trial granted ; otherwise, the nonsuit is to be confirmed.” 

This case was argued at the last October term. 

Caverly, for the plaintiff. The defendants are liable to the 
plaintiff, on the Rev. Sts. c. 25, $$ 1,22, 24. If they are 
not liable, he has no remedy. See Biyelow v. Weston, 3 
Pick. 267, 269. Loker v. Brookline, 13 Pick. 343, 346. — 
Currier v. Lowell, 16 Pick. 174. Worster v. Proprietors of 
Canal Bridge, 16 Pick. 541. French v. Inhabitants of 
Brunswick, 8 Shepley, 29. Springer v. Inhabitants of Bow- 
doinham, 7 Greenl. 442. 

The case of Frost v. Inhabitants of Portland, 2 Fairf. 
271, cannot be distinguished, in principle, from the case at 
bar. The liability is on the defendants, in the first instance, 
though they may have a remedy over, against the owner of 
the awning. Rex v. Inhabitants of St. George, Hanover 
Square, 3 Campb. 222. 
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The defendants made the awning their own, by not remov- 
ing it, as they ought to have done. See Holley v. Winooskie 
Turnpike Co. 1 Aik. 74, 80. Perley v. Chandler, 6 Mass. 
456. , 

S. Ames, for the defendants. The plaintiff, in order to en- 
title himself to recover, must not only show that he received 
an injury, while he was using due care, but must also show 
that the defendants have been guilty of some breach of a duty 
imposed on them by statute. ‘The Rev. Sts. c. 25, do not make 
towns insurers. By § 22, there must be a “defect, or want of 
repair,”’ for twenty four hours, before the party, that is by law 
obliged to make repairs, can be held liable for an injury re- 
ceived by reason of any defect, or want of repair. In the 
present case, no omission of the defendants’ duty is shown 
The street and the sidewalk, for aught that appears, were in 
good repair. ‘I'he occupant of the building had a right to 
make the awning; for it violated no existing law. The 
owners of land adjoining a highway may do any thing that 
is not inconsistent with the public easement. Copp v. Neal, 
7 N. Hamp. 275. Stevens v. Whistler, 11 East, 51. Stack- 
pole v. Healy, 16 Mass. 33. Perley v. Chandler, 6 Mass. 
456. Atkins v. Bordman, 2 Met. 457. O’Linda v. Lothrop, 
21 Pick. 292. 

The plaintiff is not remediless, as his counsel supposes, 
though he cannot recover of the defendants. See Smith v. 
Smith, 2 Pick. 621. 

Dewey, J. The defendants insist that no legal liability 
attaches to them for the damage sustained by the plaintiff. 
The only question arising in the case is, whether the provis- 
ions of Rev. Sts. c. 25, $ 22, apply to a case like the present. 
If so, and the duty devolves upon the municipal officers of a 
city to see that “all highways shall be kept in repair, so that 
the same may be safe and convenient for travellers, at all sea- 
sons of the year,”’ the liability of the defendants would seem 
to be easily established. It is said that the street was in good 
order; that no obstruction or want of repair existed on the 
sidewalk ; and that every thing being thus well on the actual 
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travelled path, the city is not to be made responsible for an 
injury occasioned by acts of others in placing insecure projec- 
tions from buildings adjacent to the public streets, but so far 
elevated above the sidewalk, as not to interfere with the ordi- 
nary use of the same by the traveller. It is also further urged, 
that the owner of the land adjacent to a public street, and 
especially one who has the fee of the land on which the 
sidewalk is constructed, (the city having only an easement 
for a public street,) may erect and maintain such projections, 
extending from the adjacent building over such sidewalk. 

It is upon considerations of this character, strengthened by 
the very general practice so long permitted in large towns and 
cities, where real estate is so valuable, of making such projec- 
tions overhanging the public sidewalks, that it is now strongly 
pressed upon us, that the owners and occupants of such pro- 
jections are alone responsible for an injury occasioned by 
their defective construction originally, or want of subsequent 
repair. 

We can entertain no doubt that the general provision of 
the Rev. Sts. c. 25, $ 1, requiring that the highways be kept 
in a state safe and convenient for travellers at all times, is 
alike applicable to the city and the town. To effect this 
object, $ 3 confers full power upon every surveyor of high- 
ways “to remove all gates, bars, enclosures, or other things, 
that shall in any manner obstruct or incumber any highway, 
or incommode or endanger persons travelling thereon.” This 
provision would of. itself confer the power to remove all pro- 
jections that endanger the persons passing in the street. 

The duty imposed upon the city in this respect is essential 
to the safety of the traveller, and is not an unreasonable bur- 
den. ‘To subject the city to an action for damages occasioned 
by such causes, there must have been a defect or want of re- 
pair in the projection, of such a nature as rendered its contin- 
uance dangerous to the public safety. 

The supervision of all such projections is properly placed- 
in the hands of the city officers, who have the power to cause 
their removal, whenever it shall become necessary for the 
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safety of the traveller. They may be always regulated by 
the city ordinances, and the security of the city be properly 
guarded by by-laws, imposing suitable penalties upon all per- 
sons who shall, by such erections, endanger the safety of the 
traveller. 

The court are therefore of opinion that the nonsuit be taken 
off, and a new trial granted. 


SamueL Houman vs. INHABITANTS OF 'T'OWNSEND. 


An action cannot be maintained against a town for damages alleged to have been 
caused to the plaintiff by the obstruction of a road by snow, by reason whereof 
he was prevented from travelling on the road, with his cattle and teams, and on 
foot, and from transporting his logs and timber to a saw msl, and from otherwise 
working in his wood lot, and about his logs and wood: And a declaration, setting 
forth such cause of action, is bad on demurrer. 


THIs was an action of trespass upon the case, originally 
brought before a justice of the peace, in March 1846, by an 
inhabitant of Lunenburg, in the county of Worcester, a town 
adjoining Townsend, for an alleged injury caused by the ob- 
‘struction of a highway by snow and ice. The defendants 
demurred to the plaintiff’s declaration, and the justice over- 
ruled the demurrer, and gave judgment for the plaintiff, for 
five dollars damage, and costs of suit. ‘The defendants there- 
upon appealed to the court of common pleas; and in that 
court the plaintiff, by leave first obtained,, filed a new decla- 
ration, as follows: ‘For that the said defendants, on the 
twenty first day of February, A. D. 1846, and from that time 
until the third day of March, A. D. 1846, did suffer and per- 
mit the public highway, situate in said Townsend, and lead- 
ing from the middle of said Townsend, and by the house of 
one Asa Graham, to the line of said town of Lunenburg, 
which highway is the usual and accustomed highway of said 
Holman to the saw mill of Powers and Adams, and to the 
centre of the town of Townsend, and which highway said 
defendants were then, and are now, bound by law to repair, 
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to be, continue and remain unsafe, out of repair, and impas- 
sable, by reason of being obstructed and incumbered with 
snow and ice, although they had reasonable notice thereof. 
By means whereof, said plaintiff was, during all that time, 
hindered and prevented from travelling that way, with his 
horses, cattle, teams, and on foot, and otherwise, and thereby 
prevented and hindered from hauling and sledding a great 
quantity of logs and timber, the property of said plaintiff, to 
said mill, in order that they might there be sawed into lum- 
ber; and also from otherwise working in his woodlot, and 
about his logs and wood, being in and near said woodlot; and 
thereby so injured in his property.” The defendants demurred 
to this declaration, and the plaintiff joined in demurrer. The 
demurrer was sustained by the court of common pleas, and 
judgment was rendered for the defendants. ‘The plaintiff ap- 
pealed to this court. 

Worcester, in support of the demurrer. ‘The defendants 
rely on the single objection, that the declaration alleges no 
special damage which will sustain an action. In Paine v. 
Patrich, Carth. 194, the doctrine is thus laid down: “Ifa 
highway is so stopped, that a man is delayed in his journey a 
little while, and by reason thereof he is damnified, or some 
important affair neglected; this is not such a special damage 
for which an action on the case will lie; but a particular 
damage to maintain this action ought to be direct, and not 
consequential ; as, for instance, the loss of his horse, or by 
some corporal hurt, in falling into a trench in the highway.” 
All the books sustain the same doctrine. Hubert v. Groves, 
1 Esp. R. 148. Stetson v. Faxon, and Thayer v. City of — 
Boston, 19 Pick. 147, 511. Funeux v. Hovenden, Cro. Eliz. 
664. Barr v. Stevens, 1 Bibb, 292. Pierce v. Dart, 7 Cow. 
609. Anon. Mo. 180, pl. 321. 

No action can be maintained against a town, by the com- 
mon law, for a defect in a road. Fussell v. The Men of 
Devon, 2'T. R. 667. Mower v. Inhabitants of Leicester, 
9 Mass. 247. Tisdale v. Inhabitants of Norton, 8 Met. 388. 
Such action lies only by force of the Rev. Sts. ¢. 25. 
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B. Russell, for the plaintiff. This action is founded on 
the Rev. Sts. c. 25, § 22, which give an action to any person 
who receives an injury, in his person or property, “‘ by reason 
of any defect, or want of repair.”” Obstruction by snow is 
a defect, within this provision. Loker v. Inhabitants of 
Brookline, 13 Pick. 343. And the plaintiff suffered such an 
injury as entitles him to redress by action. Farnum v. 
Town of Concord, 2 N. Hamp. 392. Lansing v. Smith, 4 
Wend. 9. Rose v. Miles, 4 M. & S. 101. Burrows v. 
Pizley, 1 Root, 362. Hughes v. Heiser, 1 Binn. 463 
Mayor, §c. of Pittsburgh v. Scott, 1 Barr, 309. 

Suaw, C. J. The court are clearly of opinion that this 
action cannot be maintained on the Rev. Sts. c. 25, $ 22. 
They give a remedy to any one who has received “any in- 
jury in his person or property by reason of any defect, or want 
of repair.” ‘The construction, which has been put on this pro- 
Vision, and which we consider a just one, is, that it must be a 
damage sustained in using the road, and also in using it with 
due care and skill. TZ%sdale v. Inhabitauts of Norton, 8 Met. 
388. Adams v. Inhabitants of Carlisle, 21 Pick. 146. The 
special damage, for which this statute gives a remedy, must 
be one of which the defect in the highway is the direct and 
proximate cause. ‘That damage, which a party sustains, in 
consequence of not being able to use a highway, is one which 
he sustains, in common with all the rest of the community, 
from the failure of the town to perform a public duty, and can 
be properly redressed only by a public prosecution. Were it 
otherwise, every individual in the town or the adjoining 
towns, who owns a team or carriage, and would occasionally 
find it convenient to use the road, would have a separate 
action. Co. Lit. 56a. 3 Mod. 294. 3 Wooddeson, 190. 

Even in an action at common law, where one sues to re- 
cover special damage, for an injury sustained by an obstruc- 
tion in a highway, it must be shown that his damage is 
special, and peculiar in kind, as by driving against a log; 
Fowler v. Sanders, Cro. Jac. 446; or falling into a ditch. 
Oo. Lit. § a. Carth. 194. ‘lhe damage arising from being 
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unable to use the way, being common to all the public, is not 
the ground of a private action. ‘The distinction is well 
stated, and the authorities are reviewed, in the case of Stet- 
son v. Faxon, 19 Pick. 147. 

But an action at common law will not lie against a town; 
and, to recover damage, a party must bring his case within 
the statute. Mower v. Inhabitants of Leicester, 9 Mass. 247. 

Judgment, on the demurrer, for the defendants. 


——————— 


SamueL BuancHarp vs. Henry KIMBAt.u. 


Under St. 1840, c. 87, § 1, and Rev. Sts. c. 107, § 3, the question, whether a writ 
of entry is brought for the foreclosure of a mortgage, depends on the case, as dis- 
closed by the proof, and not on the form of the writ. 

a writ of entry, brought by a mortgagee, in the court of common pleas, in the form 
allowed by Rev. Sts. c. 107, § 3, may be amended, so as to show that the demand- 
ant claims possession against the tenant, under a mortgage. 


Writ or entry. The original count demanded of the ten- 
ant ‘ possession of a certain parcel of land, situated in Wo- 
burn;” (described by metes and bounds ;) ‘ whereupon the 
said Blanchard says, that he was seized of the demanded 
premises, with the appurtenances, in his demesne as of fee, 
within twenty years last past, and ought now to be in quiet 
possession thereof; but the said Kimball hath since unjustly 
entered, disseized him thereof, and still withholds the same.”’ 

The action was commenced in the court of common pleas; 
and the tenant, at the return term, moved the court (held by 
Wells, C. J.) that the action might be dismissed, because the 
court had no jurisdiction thereof, ‘as appears fully from the 
declaration in said case.” ‘The demandant thereupon moved 
for leave to amend his count, by adding, after the words ‘in 
his demense as of fee,” the words “and in mortgage.” The 
court allowed the amendment to be made; and the tenant 
alleged exceptions. 

Nelson, for the tenant. By S¢. 1840, c. 87, $ 1, the su- 
preme judicial court has “original and exclusive jurisdiction 
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of all writs of entry, except for the foreclosure of mort- 
gages.”” The demandant’s original count was not for the 
foreclosure of a mortgage, and the court of common pleas 
had no jurisdiction of the action. The question is, whether 
that 2ourt can acquire jurisdiction by merely allowing an 
amendment. 

Perry, for the demandant. It is doubtful, perhaps, whether 
any amendment was necessary. Ingalls v. Richardson, 
3 Met. 340. But the amendment was allowable. In Bell v. 
Austin, 13 Pick. 93, it is said, that ‘‘ where the court has ju- 
risdiction of the persons and subject matter, the proceedings, 
without danger or injustice, may be shaped and varied so as 
to reach the justice of such case, between those parties,” and 
an amendment be made. ‘This was under St. 1784, ec. 28, 
§ 14. By the Rev. Sts. c. 100, $ 22, matter of substance, as 
well as of form, may be amended. Poyen v. McNeill, 
10 Met. 291. 

Suaw, C.J. There is an obvious difficulty in carrying into 
effect the provision, in the jurisdiction act, (St. 1840, c. 87,) 
that the supreme judicial court shall have original and exclu- 
sive jurisdiction of all writs of entry, ‘‘ except for the fore- 
closure of mortgages.”” ‘The difficulty arises from the Rev. 
Sts. c. 107, § 3, which provide that ‘‘the mortgagee, in an 
action for possession, may declare on his own seizin, as ina 
writ of entry, without mentioning the deed of conveyance, or 
the condition or defeasance thereof,” or stating his title as 
mortgagee. Of course, it cannot be determined by the writ, 
whether the suit is brought for the foreclosure of the mort- 
gage. Even when the demandant’s only title is a mortgage, 
his suit may be brought before breach of the condition, or 
against a stranger having no right to redeem; and then it 
is not a suit for the foreclosure of a mortgage. It depends on 
the case as disclosed by the proof, and not on the form of the 
writ. Ingalls v. Richardson, 3 Met. 340. 

From this view, it is manifest that there are cases in which 
the court of common pleas has jurisdiction, and in which the 
count is general, as in the present case. It could not be 
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known, until further proceedings, that this was not such 
a case. ‘The tenant was therefore rightly summoned, and 
bound to appear and answer. The court had jurisdiction of 
the parties and the subject matter. The person and case 
could be rightly understood; Rev. Sts. c. 100, § 21; and 
therefore the court had full authority to allow an amendment. 
Bell v. Austin, 13 Pick. 93. 

Whether the demandant might not have proceeded, without 
an amendment, it is not necessary to decide. On principle, it 
would seem that he might ; because when, in the progress of 
the suit, he should come to show his title, it would appear to 
be a suit for the foreclosure of a mortgage. But the amend- 
ment, being rightfully allowed, puts the question beyond 
doubt. Exceptions overruled. 


Mary L. Conner vs. Joun C. Paumen. 


A constable has no authority, by Rev. Sts. c. 15, to serve a writ of replevin, except 
in a case where the sheriff or his deputy is a party to a suit in which the value of 
the property to be replevied does not exceed the sum of seventy dollars. 


Tis was an action of replevin, in which the plaintiff’s 
damages were alleged, in the writ, to be seventy dollars. 
The articles replevied were appraised at $26-92, by persons 
appointed and sworn pursuant to the Rev. Sts. ec. 113, $ 29. 
The writ was served by a constable ; and on the return there- 
of into the court of common pleas, held by Washburn, J. at 
September term 1846, the defendant moved the court that the 
action might be dismissed, because (among other reasons) the 
writ was served by a constable; neither the sheriff, nor either 
of his deputies, being a party to the suit. The court dis- 
missed the action, and the plaintiff filed exceptions. 

B. F. Butler, for the plaintiff. By the Rev. Sts. ¢. 15, $ 71, 
“any constable may serve, within his own town, any writ 
or other process, in any personal action, in which the damages 
shall not be laid at a greater sum than seventy dollars.” By 
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§$ 73, constables may also serve writs of replevin, in cases 
where the value of the property to be replevied shall not 
exceed seventy dollars. In the present case, neither the dam- 
ages alleged, nor the value of the’ property replevied, exceeded 
seventy dollars. 

J. G. Abbott, for the defendant. By Rev. Sts. c 15, 
§ 71, constables can serve writs only where damages alone 
are sought. This is shown by § 73, which provides that 
they ‘may also serve writs of replevin,’’. where the goods are 
not of more than seventy dollars’ value, if the sheriff or his 
deputy shall be a party. The St. of 1789, c. 26, $$ 1, 4, 
gives the form of a writ for replevying cattle, and also for 
replevying goods. In the latter, the direction is to the sheriff 
or his deputy only ; though, in the former, the direction is to 
constables as well as to the sheriff and his deputy. See Jor- 
dan v. Dennis, 7 Met. 590. 

Suaw, C.J. This is an action of replevin for goods, in 
which the writ was originally returnable before the court of 
common pleas; and the question is, whether it was rightly 
served and returned by a constable. 

This question depends upon the construction of the statute. 
By Rev. Sts. c. 15, § 71, constables are authorized to serve 
writs and executions in any personal action, in which the 
damage is not laid higher than seventy dollars. -This would 
seem to be sufficient to give the authority, if it stood alone. 
But it must be taken in connexion with the context and the 
subject matter. By the same chapter, enumerating in several 
sections the powers and duties of constables, it is provided by 
§ 73, that “constables may also serve writs of replevin, in 
cases where the sheriff or his deputy shall be a party, and in 
which the value of the property to be replevied shall not 
exceed the sum of seventy dollars.”” This carries a strong 
implication, that in other cases the constable has not the 
authority. The jurisdiction of the sheriff is general, and 
limited only by specific exceptions. But the authority to the 
constable is given only in specific cases, which must appear 
on the face of the writ. ‘This necessary implication qualifies 
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the generality of $ 71, so that it does not apply to actions of 
replevin, unless in cases where the value of the property does 
not exceed seventy dollars, and where the sheriff or his 
deputy is a party. | 
This conclusion, we think, is confirmed by a reference to 
the subject matter. In most personal actions, the matter ulti- 
mately claimed in the suit is a sum of money expressed in 
the ad damnum. ‘The obvious purpose of the statute being 
to give constables a limited authority only to serve writs in 
civil cases, this may be well measured in most personal actions 
by the ad damnum. But it is otherwise in replevin, where 
specific property, often of great value, may be the subject of 
judicial controversy, whilst the damages are merely inciden- 
tal, and may be comparatively small. On these grounds, the 
court are of opinion, that the writ was not legally served by 
a constable, and that the action was rightly dismissed by the 
court of common pleas. Exceptions overruled 


CuarK ‘Travis vs. JonATHAN P. BisHop. 


When personal property is mortgaged, without a delivery thereof to the mortgagee, 
and the mortgage is not recorded, a party who buys the property of the mortgagor, 
and takes possession of it, though he has knowledge of the mortgage, will hold 
the property against the mortgagee. 


Trover for a horse. At the trial in the court of common 
pleas, before Merrick, J. the plaintiff gave evidence that the 
horse was conveyed to him, by Seth C. Hawes, by a mort- 
gage dated January 11th 1845, (but which was never record- 
ed,) as security for a debt due from said Hawes to him. He 
also gave evidence tending to show that the defendant, who 
purchased the horse of said Hawes, after the making of the 
mortgage, was fully informed thereof, and of its continued 
existence. 

The defendant contended that, as he was a subsequent 
purchaser of the horse, for a valuable consideration, he was 
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entitled to hold it against the plaintiff, because there never had 
been a delivery of the horse to the plaintiff. But the court 
ruled, and instructed the jury, that the plaintiff was entitled 
to recover, if the defendant, at the time of his purchase of 
the horse, was informed and notified of the transaction be- 
tween the plaintiff and said Hawes, and of the making of the 
mortgage and its continued existence. The jury returned a 
verdict for the plaintiff, and the defendant filed exceptions to 
the ruling and instructions of the court. 

G. M. Brown, forthe defendant. The want of delivery of 
the horse to the plaintiff is alone fatal to his cause. By Nt. 
1832, c. 157, $ 1, and Rev. Sts. c. 74, §$ 5, “no mortgage of 
personal property shall.be valid against any other person than 
the parties thereto, unless possession of the mortgaged prop- 
erty be delivered to, and retained by, the mortgagee, or unless 
the mortgage be recorded,” &c. Recording is the only sub- 
stitute for possession. Bullock v. Williams, 16 Pick. 33. 
The contract between the plaintiff and Hawes would have 
been invalid, if it had not been in writing; and it is equally 
invalid for want of delivery. Lanfear v. Sumner, 17 Mass. 
113. Bonsey v. Amee, 8 Pick. 236. 

The defendant’s knowledge of the mortgage cannot avail 
the plaintiff, against the express provision already cited from 
Rev. Sts. c. 74, § 5. But this question need not be decided, 
_in the present case; the other ground of defence being sufli- 
cient. But if it were otherwise, and the defendant could be 
affected by notice of the mortgage, yet trover would not lie 
against him; for, on that view of the matter, he bought only 
an equity of redemption. See Doe v. Allsop, 5 Barn. & 
Ald. 142. 

Train, for the plaintiff. ‘There is no reason why any dif- 
ference should be made as to the effect of actual notice of a 
mortgage of personalty, and of a deed conveying real estate. 
The defendant’s contract with Hawes was fraudulent, as 
against the plaintiff, and he cannot avail himself of his own 
fraud, in defence. Bonsey v. Amee, 8 Pick. 236. Smith v. 
Moore, 11 N. Hamp. 55. The case of Lunt v. Whitaker, 1 
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Fairf. 310, shows that trover is the proper action in. this case 
and that retaining possession, after delivery, is not necessary. 
Suaw, C. J. There having been no delivery of the horse, 
and no registration of the mortgage, the plaintiff has not estab- 
lished his title to the property, so as to maintain this action 
against the defendant, who claims under a sale and delivery, 
and is not a party to the mortgage. ‘The provision in the 
Rev. Sts. c. 74, $ 5, conforms, in terms, to St. 1832, c. 157, 
§ 1, under which the court decided the case of Bullock vy. 
Williams, 16 Pick. 33. That case proceeded on the ground 
that, by force of the statute, registration was sufficient to give 
effect to a mortgage of personal property capable of being 
identified by a written description. But it seems to be dis- 
tinctly implied, from the case, that without either possession 
or registration, the mortgage could not be valid, either by 
common law or by statute. <A new trial will be ordered, un- 
less the plaintiff elects to become nonsuit. 3 


Water R. Mason & another vs. Aprsan L. Wrieut 
& another. 


An infant cannot be held to pay for grain furnished for horses owned by a firm of 
which he was a member, though the horses were employed in the usual business 
of the firm, and though he was emancipated by his father. 


Tuts was an action of assumpsit, brought against Abijah 
L. Wright and John S. Webber, partners, to recover the bal- 
ance of an account. due from them to the plaintiffs, for grain 
and grain bags sold and delivered. : 

The parties submitted the case to the court, upon the state- 
ment of facts which follows: ‘The grain specified in the 
plaintiffs’ claim was furnished to the defendants when they 
were engaged as copartners in doing business as teamsters and 
common carriers of goods, under the firm of Wright & Web- 
ber, by the plaintiffs, who then were engaged as copartners in 
doing business as traders and dealers in grain, under the firm 
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of Mason & Brooks: 'The said Wright & Webber, at that 
time, jointly as copartners, owned several horses which were 
used by them in their said business: ‘The grain, specified 
as above. was furnished to them for said horses, and was 
necessary food for said horses, and was used by the de- 
fendants in feeding them; and the bags, specified in the 
plaintiffs’ claim, were used by the defendants, in carrying 
away said grain: ‘The said Webber, when said articles were 
so furnished, as aforesaid, was a minor, under the age of 
twenty one years, to wit, about the age of twenty years; 
and he had then, and before he entered into said copart- 
nership, and before he purchased said horses jointly with said 
Wright, been emancipated by his father; and a notice of 
such emancipation, signed by his father, had been then printed 
in a public newspaper in the county of Middlesex; and 
the said Webber had then left his father’s house; and his 
father then claimed no interest in his earnings, or in said 
horses or partnership property: ‘The said Wright was de- 
faulted at the first term after this action was commenced. 
Judgment is to be rendered against said Webber, with said 
Wright, if the court shall be of opinion that said Webber is 
liable with said Wright; otherwise, judgment is to be ren- 
dered for said Webber, for his costs.” 

B. Russell, for the plaintiffs. The defendant Webber is 
- answerable for the grain, as for necessaries. It was necessary 
for his horses, used in his business. In Story on Con. §$ 56, 
it is said, ‘‘ the legal term ‘necessaries’ is not strictly limited 
to such things as are absolutely requisite for support and sub- 
sistence, but is to be construed liberally.” See Raznsford v. 
Fenwick, Carter, 215. Hands v. Slaney, 8 T. R. 578. 
Harrison v. Fane, 1 Scott N. R. 287, and 1 Man. & 
Grang. 550. 

A minor may be a member of a partnership. as wel as an 
adult. Goode v. Harrison, 5 Barn. & Ald. 147. Whitney 
v. Dutch, 14 Mass. 457. And as Webber was emancipated, 
he is liable for the debts of the firm, contracted while he was 
a member. If he had left the firm, he would have been 
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entitled to half the property. No dissolution of the partner- 
ship is shown; and it is to be presumed that he has ratified 
the contract. Boyden v. Boyden, 9 Met. 519. Boody v. 
McKenney, 10 Shepley, 517. 

Farley, for Webber. An infant is not bound to pay for 
goods bought to trade with. 1 Bl. Com. 466, Christian’s 
note. Bayley, J. says, in Thornton v. Illingworth, 2 Barn. & 
Cres. 826, ‘in the case of an infant, a contract made for 
goods, for the purpose of trade, is absolutely void, not void- 
able only.’”? On the same principle, he is not lable for any 
contract made for the purpose of carrying on his trade. 20 
Amer. Jurist, 282, 283. He is liable for necessaries furnished 
to his wife; but if they are furnished before the marriage, he 
is not held to pay for them, though he uses them after mar- 
riage. Turner v. Trisby, 1 Stra. 168. 

Emancipation does not enlarge his liability, nor in any way 
alter the case. Inhabitants of Taunton v. Inhabitants of 
Plymouth, 15 Mass. 203. 

Suaw, C. J. The minor was not competent to enter into 
trade, and was not bound by the contract, though it was a 
partnership contract. The case is not distinguishable from 
that of Tupper v. Cadwell, decided on the present circuit. 
12 Met. 559. In that case, we held that a minor was not 
legally bound to pay for repairs made on his dwelling-house, 
under a contract made by him, although the repairs were 
necessary to prevent immediate and serious injury to the 
house. ‘The law deems a minor incompetent to make such 
contracts. 

The emancipation by the father makes no difference in this 
respect. It was the mere renunciation of his own right to 
the services of the son, but did not enlarge the son’s legal 
capacity. 

According to the agreement of the parties, judgment is to 
he entered for Webber, for his costs. 
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Tuomas P. Smitru & others vs. AsaneL A. KELLEY. 


An infant bought goods, that were not necessaries, and the sellers, three days before 
he came of age, brought an action against him for the price, and attached the 
goods on their writ: The goods remained in the hands of the attaching officer, 
at the time of the trial of the action, and the defendant gave no notice to the 
plaintiffs, after he came of age, of his intention not to be bound by the contract 
of sale. Held, that there was: not a ratification of the contract of sale, by the 
defendant, and that the action could not be maintained. 


Assumpsir for goods sold and delivered. At the trial in the 
court of common pleas, before Wells, C. J. the defendant re- 
lied on his infancy, in defence, and the plaintiffs admitted that 
the goods sold by them to him were not necessaries. Both 
parties admitted that the goods were sold to the defendant 
on the 17th of December 1845; and the defendant introduced 
evidence that he was twenty one years old on the 7th of 
February 1846. 

There was evidence tending to show that part of said goods 
were attached by the plaintiffs, on the writ in this suit, on the 
Ath of February 1846; and there was no evidence that the 
goods so attached had been restored to the defendant; but it 
appeared that they were held under attachment at the time of 
the trial. | 

The judge instructed the jury, that “if they believed the 
defendant did not arrive at the age of twenty one years until 
the 7th of February 1846, and that he had at no time, after 
he arrived at the age of twenty one years, the actual posses 
sion and control of any of the goods sold to him by the plain 
tiffs, yet if they believed that any part of the goods, so sold 
by the plaintiffs to the defendant, were attached on the plain- 
tiffs’ writ, on the 4th of February 1846, and possession of 
them was retained by the attaching officer, the defendant 
must be considered as having affirmed the contract of sale, 
after he became of full age, unless, within a reasonable time 
after becoming of age, he in some way notified to the plain- 
tiffs his intention not to be bound by the contract, on the 
ground of infancy.” 
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The jury returned a verdict for the plaintiffs, and the de- 
fendant alleged exceptions to the instructions given to the 
jury. 

J. G. Abbott, for the defendant, was stopped by the court. 

Wentworth, for the plaintiffs, cited Boyden v. Boyden, 
9 Met. 519, and Cheshire v. Barrett, 4 McCord, 241. 

Suaw, C. J. The infancy of the defendant, at the time 
the contract was made, being shown, and it being admitted 
that the goods sold were not necessaries, the defendant was 
entitled to judgment, unless the plaintiffs could prove a prom- 
ise of the defendant, after he came of age, to pay the debt 
contracted whilst he was under age. ‘The previous debt, 
founded on a contract, invalid in law for the cause that the 
defendant had not legal capacity to make it, would be un- 
doubtedly a good consideration to support an express promise. 
A mere acknowledgment of the promise made in infancy is 
not sufficient. The act relied on asa ratification must amount 
to a promise or undertaking to pay it. Ford v. Phillips, 
1 Pick. 202. Smith v. Mayo, 9 Mass. 64. In a recent case, 
Boyden v. Boyden, 9 Met. 519, cited by the plaintiffs’ coun- 
sel, it was held, that when a promissory note was given by a 
minor, for personal property capable of being surrendered and 
restored, if the defendant, after coming of age, used the prop- 
erty as his own, or sold it, or kept it a long time, it was evi- 
dence from which a jury might infer an intent to ratify the 
contract ; which he*might elect to do. But, ratification being 
an entire act, if he did it in part, he must do it 7 toto. Such 
use of the property, therefore, would be evidence of a new 
promise to pay the debt. But this, we think, must be a vol- 
untary act on the part of the minor; and in order that a jury 
may infer such promise from the act of the minor, after he 
comes of age, it must be a voluntary act which manifests his 
intention to keep the property, when he has the power to 
keep or relinquish it, at his election. If he had not such 
actual possession and control of the goods, or made no sale or 
disposition of them, after he came of age, and before action 
brought, there was no evidence on which a jury could find a 
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new promise and ratification; and the burden being on the 
plaintiffs to prove such new promise, the issue must be for the 
defendant. If the defendant had no such possession of the 
goods, or power over them, or disposition of them, no notice, 
on his part, was necessary, of his intention to vacate the con- 
tract, in order to establish his defence. 

The directions of the judge to the jury having been con- 
trary to these views, the court are of opinion that they were 
incorrect ; that the verdict was wrong, and must be set aside ; 
and that a new trial be granted, to be had in this court, unless 
the plaintiffs shall elect to become nonsuit. : 


Tue Lexineton & West Campricpe Rai Roap Company 
vs. WiLLIAM CHANDLER. 


An act incorporating a rail road company provided that the capital stock should not 
exceed two thousand shares; that no assessments should be laid on the shares to 
a greater amount, in the whole, than one hundred dollars; that the number of 
shares should be determined, from time to time, by the directors ; and that as soon 
as two hundred and fifty shares should be subscribed, the company should proceed 
to construct and open the road: C. subscribed for five shares, and the directors, 
after more than two hundred and fifty shares were subscribed, voted to close the 
subscription books of the capital stock, and passed no other vote fixing the num- 
ber of shares: C. paid six assessments on his shares, but neglected to pay the 
seventh, and the treasurer of the company, pursuant to the Rev. Sts. c. 39, § 53, 
sold said shares at auction, for a sum insufficient to pay said assessment, and the 
company thereupon brought an action against C. to recover the deficiency. Held, 
that the vote of the directors to close the subscription books for shares, on a given 
day, was in effect a vote fixing the number of shares at the number then subscribed 
for, as acertained by said books, and lawfully fixed the number for the time being ; 
that C.’s shares were legally liable to assessment; and that he was answerable for 
the deficiency sued for. 

When a defendant is sued as a stockholder in a rail road corporation for the sum 
remaining due on an assessment upon his shares, after they are sold for non-pay- 
ment of the assessment, it is competent and sufficient, for the purpose of showing 
him to be such stockholder, and liable for the assessment, to give evidence that he 
signed a subscription paper for shares, before the corporation was organized, that 
he attended the meeting of the stockholders for the organization of the corpora- 
tion, and that he wrote and distributed votes, and himself voted, for directors. 

A by-law of a rail road corporation provided, that in case of a sale of shares for 
non-payment of assessments, the treasurer should give notice to the delinquent 
owner, when his residence was known, of the time and place of sale, by letter 
seasonably put into the mail. Held, that this by-law was directory to the 
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treasurer, and not a condition precedent; and that a written notice of the time and 
place of sale, signed by the treasurer, and delivered to the owner of the shares 
or left at his dwelling-house, and received by him as soon as he was entitled te 
receive it by mail, was sufficient. 


Suaw, C. J. This is an action brought by the rail road 
company to recover of the defendant the balance due on a 
seventh assessment of ten dollars, on five shares of the capital 
stock of the company, subscribed for by him. ‘The action is 
founded on the provisions of the Rev. Sts. c. 39, $ 53, to 
recover the difference between the amount of the said assess- 
ment and the sum at which said five shares were sold; the 
same having been sold, by order of the directors, as delin- 
quent shares. 

The trial was had in the court of common pleas, before 
the chief justice; and the case comes before us on exceptions 
to the rulings of the presiding judge. Upon one of those 
rulings the defendant obtained a verdict ; and to that ruling 
the plaintiffs alleged exceptions. But in an earlier stage of 
the trial, the defendant had alleged exceptions to other rulings 
of the judge; and all the exceptions are now before us. 
Those of the plaintiffs, though last in the order of time, will 
be considered first. 

The defendant objected to the right of the company to 
recover, because the directors had not, by a vote, pursuant to 
the plaintiffs’ act of incorporation, (S¢. 1845, c. 186,) fixed 
the number of shares, of which the capital stock of the com- 
pany should consist. The judge ruled that this objection was 
fatal; and it was upon this ruling that a verdict was found 
for the defendant. 

The provision in § 3 of the act of incorporation is, that 
“the capital stock of said company shall not exceed two 
thousand shares, the number of which shall be determined 
from time to time, by the directors thereof, and no assessments 
shall be laid thereon of a greater amount, in the whole, than 
one hundred dollars on each share.’ It appears by the facts 
in the case, that the directors caused subscriptions for shares 
to be opened, and on the 7th of August 1845, more than 250 
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shares being then subscribed, voted to close the subscription 
books of the capital stock; and no other vote was passed 
fixing the number of shares of which the capital should 
consist. 

The ground upon which the defendant’s argument rests is 
this; that until the whole number of shares is determined, no 
assessment can be laid on any of the shares subscribed for ; 
that, in effect, the subscription is a provisional undertaking 
only, that the subscriber will pay such sum as his share bears 
to the whole number of shares; and if that number is not 
subscribed for, he may be lable for a larger proportion. 
Salem Mill Dam Corporation v. Ropes, 6 Pick. 23, and 9 
Pick. 187. Central Turnpike Corp. v. Valentine, 10 Pick. 142. 
Proprietors of Newburyport Bridge v. Story, 6 Pick. 45, note. 
But we think the present is not within the principle of those 
cases. In each of them, the number of shares, of which the 
capital should consist, was fixed unalterably by the act of in- 
corporation, and the proportionable liability of each share 
could not be fixed till the whole were taken up. But the act 
of incorporation of the present plaintiffs is very different. Sec- 
tion 3 provides that the number shall not exceed two thou- 
sand, and that the liability of each shareholder shall not ex- 
ceed one hundred dollars on each share. Section 4 provides 
that the company shall commence the construction of the 
road when two hundred and fifty shares are subscribed; and 
by $ 3, the number of shares “ shall be determined, from 
time to time, by the directors.” ‘Taking these provisions 
together, they constitute a system entirely different from 
those cited. The security of the subscriber is in the pro- 
vision limiting the amount to which he may be assessed. 
The security for the enterprise is found in the provision 
authorizing the directors to enlarge and fix the number of 
shares, so as to furnish the capital required to complete the 
work, and expressly authorizing and requiring them to pro- 
ceed when two hundred and fifty shares are subscribed. Of 
course, each subscriber, when he subscribes, knows that he 
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will be liable to assessment, when this number is taken, and, 
by subscribing, assents to the terms. 

The court are of opinion, that the vote of the directors, to 
close the books of subscription for shares, on a given day, 
there being then more than two hundred and fifty subscribed 


for, was in effect a vote fixing the number of shares at the 


number then actually subscribed for, as ascertained by the 
books, and that this lawfully fixed the number for the time 
being. From the nature of the case, the words “ from time 
to time ”’ authorized an enlargement, but could not authorize 
a reduction of the number. The number of shares being 
capable of being ascertained with certainty, the vote referring 
to them was sufficiently certain. 

It may be important, with a view to a new trial, to con- 
sider the exceptions taken by the defendant. 

1. Evidence was offered, tending to show that the defend- 
ant signed a subscription paper for five shares, before the 
organization of the company; that he was present at the 
meeting of the stockholders for the organization of the cor- 
poration, wrote and distributed votes, and voted for directors. 
The defendant objected to the subscription paper as evidence, 
on the ground that no valid or binding promise could be made 
to the corporation, before its organization ; and that parol evi- 
dence was not sufficient to show that the defendant had made 
himself a subscriber to the corporation for any shares, or that 
he became a member of the corporation, by the transactions 
stated. This objection was overruled, and the subscription 
paper and acts of the defendant were admitted, as evidence 
of a ratification of his prior subscription. 

We think this decision was correct. The action is not 
founded on a supposed common law obligation, arising from 
‘a promise to take and pay for a number of shares named; but 
it is founded on a statute liability, created by the act of incor- 
poration, binding upon all its members. ‘The question is not, 
whether this subscription was a good promise at common law, 
made to a proper party, and on a good cons:deration; tut 
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whether he was a member of the corporation and a holder of 
five shares. And for this purpose the evidence was compe- 
tent. He may be proved to be a member of the corporation, 
by being a petitioner for the act, or, being within the descrip- 
tion of persons incorporated, by acting under it, and assisting 
to carry it into execution. Hillis v. Marshall, 2 Mass. 269. 
The subscription paper, though made before the organization 
of the corporation, was made after the act of incorporation 
was passed, and was prima facie proof, competent and proper 
to go to the jury, both to prove the fact of his being a mem- 
ber of the corporation, and of the number of shares held by 
him, and, in the absence of any countervailing proof, decisive. 

2. The other exception of the defendant is, that he was 
not notified of the intended sale of his shares, for the non- 
payment of assessments, by a letter sent to him by mail. 
This is founded on the sixth article in the by-laws of the 
corporation, which directs that ‘‘in case of sale, the treasurer 
shall notify the delinquent owner, when his residence is 
known, of the time and place of sale, by letter seasonably 
put into the mail; and his certificate that notice has been 
duly given shall be full evidence of the fact.” 

It appears, that a written notice, signed by the treasurer, 
was delivered to the defendant, or left at his dwelling-house, 
but that no notice of such sale was sent through the post 
_ office. ‘The court decided that the notice given was suffi- 
cient, provided the jury were satisfied, that it was in fact 
received by the defendant, as soon as he was entitled to 
receive it by mail. We think this was right. The by-law 
intended to provide an easy, convenient, and, under ordinary 
circumstances, a certain mode of giving and proving notice; 
Lut it was directory to the treasurer, and not a condition pre- 
cedent. ‘The by-law contains no negative words, and neither 
expressly, nor by implication, declares no other notice sufli- 
cient. ‘The mode indicated by the by-law would be only 
constructive notice, and was not, we think, intended to take 
away the effect of actual personal notice. 

Tt is suflicient thus to express an opinion upon the subjec* 
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of the defendant’s exceptions; but the plaintiffs’ exceptions 
being sustained, the verdict is set aside, and a new trial or- 
dered in this court. 

Nelson & G. Farrar, for the plaintiffs. 

Buttrick, for the defendant. 


Mary Wyman vs. THe Lexineton & West CAMBRIDGE 
Raitt Roap Company. 


The provision in Rev. Sts. c. 24, § 19, that jurors for the assessment of damages 
caused by the laying out of a highway shall be taken from ‘the three nearest 
towns not interested,” means the three towns nearest to the town in which the 
land lies, over which the highway is laid out: And by Rev. Sts. c. 39, § 57, this 
provision is extended to jurors for the assessment of damages caused by the laying 
out of a rail road. 

Under Rev. Sts. c. 24, § 15, and ec. 39, § 57, which direct that when two or more 
persons apply, at the same time, to the county commissioners, for a jury to assess 
damages caused by the laying out of a highway or rail road, ‘* the said commis- 
sioners shall cause all such applications to be considered and determined by the 
same jury,’’ the most proper course for the commissioners is, to issue a single 
warrant to an officer, reciting all the cases that are to be heard by the jury: If 
separate warrants for each case be issued by the commissioners, yet if the officer 
summon a single jury, who hear and determine each case, their verdicts will not 
be set aside merely because several warrants were irregularly issued. 

When several applications are made, at the same time, by owners of lands in differ- 
ent towns, for a jury to assess damages caused by the laying out of a highway or 
rail road, the jurors are to be taken from three towns nearest to the town in which 
the land of either of the applicants is situate: And when a single application, 
for such purpose, is made by one who owns lands in different towns, the jurors are 
to be taken from three towns nearest to either of the towns in which his lands are 
situate: This is all thatis practicable under Rev. Sts. c. 24, § 16, and e. 39, § 57. 

It is not necessary that notice to jurors, who are drawn to assess damages caused 
by the laying out of a highway or rail road, should be served by a constable: 
Such notice may be served by the officer to whom the warrant for summoning a 
jury is directed. 

On the hearing, before a jury summoned to assess damages caused to A. by the 
laying out of a rail road over his land, he may give evidence of the price paid by 
the rail road company for the adjoining land of B. purchased by them: But an 
owner of adjoining land cannot legally be permitted to state to the jury what, 
-in his judgment, is the value of that land, though he be a farmer who has occasion- 
ally bought and sold land; and if he be permitted to make such statement, the 
verdict of the jury will be set aside, although they were instructed, that opinions, 
except of experts, were not evidence, and that the facts and reasons on which 
any opinion or judgment was formed, were the evidence on which they must form 
their opinion. 
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THis was a proceeding upon a petition for a jury to assess 
damages sustained by the petitioner by the laying out of the 
respondents’ rail road over her land in the town of West Cam- 
bridge. ‘The petition was presented to the county commis- 
sioners in September 1846, and they issued a warrant, directed 
“to any deputy sheriff of our county of Middlesex, Samuel 
Chandler, Esq. sheriff of said county, being interested,’ to 
summon a jury, agreeably to law, to estimate the petitioner’s 
damages. A deputy sheriff thereupon proceeded to execute 
the warrant, by causing jurors to be drawn by the proper 
authorities of Cambridge, Watertown and Somerville, three 
towns nearest to West Cambridge, and by summoning said 
jurors to appear, &c. 

When the jury convened, and before they were empan- 
nelled, the respondents objected, ‘‘ that no jurors were taken 
from the town of West Cambridge, being the town in which 
the land of the petitioner is situate, and not being interested 
in the question: Also that the jurors were summoned by the 
officer to whom the warrant was directed, and not by a con- 
stable: Also that the jurors, in the cases of this petitioner 
and of George Pierce, were summoned under two warrants, 
both applications for a jury having been presented to the 
county commissioners, and passed upon, at the same time, 
for the assessment of damages occasioned by the laying out 
of the same rail road: Also that the officer, with the two 
warrants, made but one requisition upon each of the towns 
for jurors.” ‘These objections were overruled, by the officer 
appointed to preside at the trial, and the jury was empan- 
nelled. 

During the trial, a witness for the petitioner was asked 
what was given, by the respondents, for land next adjoining 
the land of the petitioner. Another witness for the petitioner, 
a farmer who had occasionally bought and sold land, was 
asked what, in his judgment, was then the value of his own 
land next adjoining the land of the petitioner. Both of these 
questions were answered. 

The jury were distinctly instructed by the presiding officer, 
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and the rule was repeatedly stated, in their hearing, that 
opinions, except of experts, were not evidence; but that the 
facts and reasons, on which any opinion or judgment was 
founded, were the evidence on which the opinion of the jury 
must be formed. 

Exceptions were duly taken to the proceedings aforesaid, 
and were allowed by the presiding officer. | 

The verdict of the jury was returned into the court of 
common pleas, and was there ordered to be set aside. The 
petitioner appealed to this court. | 

Mellen §& G. Farrar, for the respondents. 1. A part of 
the jurors should have been taken from West Cambridge. By 
the Rev. Sts. c. 24, $ 19, the officer who receives a warrant 
for a jury to assess damages, caused by laying out a highway, 
is directed to ‘require of the selectmen of the three nearest 
towns, not interested in the question,” to return jurors. And 
by Rev. Sts. c. 39, $¢ 57, when application is made for a jury 
to assess damages caused by laying out a rail road, ‘the like 
proceedings shall be had thereon, as are provided in the twenty 
fourth chapter, for the recovery of damages for laying out 
highways.” What is meant by “the three nearest towns 
not interested”’ ? 

In St. 1801, c. 16, $ 2, which provides for the speedy re- 
moval of nuisances, the jurors who were to come before two 
justices of the peace, quorum unus, were directed to be drawn 
from the jury box of “the three towns next adjoining to the 
town in which such nuisance may be.” So in Sz. 1814, 
c. 173, jurors for assessing damages caused by flowing land by 
mill dams were directed to be taken from “the three towns _ 
nearest to that in which the land injured is situated.” 

The change of language, in Rev. Sts. c. 24, $ 19, above 
cited, is a change of the law. It was intended, by introducing 
language never before used on this subject, that jurors should 
be taken from the nearest point, if the town in which they 
live is not interested ; both because they are better judges of 
the value of the land, and because less cost is thereby incurred. 
The words “towns not interested”? mean not interested, 
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as a body corporate, in the question to be tried, and not 
the interest of an individual member of the town, who may 
bring a question before the jury. And the interest of the 
town must be a legal interest. In the case at bar, the town 
of West Cambridge had no corporate or legal interest in the 
amount of the petitioner’s damages. 

2. The two applications of the present petitioner and of 
Pierce should have been treated, throughout, either as joint 
or several. The Rev. Sts. c. 24, $ 15, require that both 
should ‘be considered and determined by the same Jury.” 
But the officer treated the two cases, partly as joint, and partly 
as several. One requisition for jurors was made in two cases 
of owners of different lands, in which the two had no joint 
interest. As the cases now stand, there are two warrants and 
only one requisition ; so that the record, in one or the other 
of them, must be incomplete. There should have been but 
one warrant, embracing both cases. 

3. Notice to the jurors should have been served by a con- 
stable; the officer, to whom the warrant was directed, having 
no legal authority to summon them. Rev. Sts. c. 24, $ 19; 
c. 95, $$ 15-17. 

4. The price given by the respondents for land adjoining 
the petitioner’s was not legal evidence for her. In the case 
of rail roads, there is not a free sale. ‘The corporation offer 
‘more than the land is worth, in order to avoid adversary pro- 
ceedings and the risk of the cost of a jury. 

5. The farmer’s judgment of the value of his own land, 
adjoining that of the petitioner, was not admissible in evi- 
dence ; and the effect of his testimony was not prevented by 
the remarks of the presiding officer concerning that species of 
evidence. 1 Greenl.on Ev. $ 440. Needham v. Ide, 5 Pick. 
510. Norman v. Wells, 17 Wend. 136. Gibson v. Wil- 
liams, 4 Wend. 320. Dickinson v. Barber, 9 Mass. 225. 
Jameson v. Drinkald, 12 Moore, 148. 

Buttrick, for the petitioner.. 1. The jurors were taken from 
the right towns. The town nearest to the land in the 
town is not the town in which the land lies; so that if the 
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intention of Rev. Sts. c. 24, $ 19, was, that jurors should be 
taken from the nearest point, as the respondents contend, the 
language is not conformed to that intention. The manifest 
purpose of the revised statutes was, to put the cases of flowing 
lands, and laying out highways, turnpikes and rail roads, on 
the same ground. And this purpose cannot be effected in all 
cases, except by excluding the town in which the land is 
situate. For, in some questions of ways, the town where the 
land lies is interested, and in others it is not. If the respond- 
ents’ objection prevails, it follows that jurors from other towns 
must come from the towns whose boundaries are nearest to 
the land over which the rail road passes. 'The word ‘ adjoin- 
ing” is not used in the statute ; because there may not be 
three adjoining towns not interested. Therefore the word 
‘“‘ nearest ”’ is used. 

If West Cambridge could not be resorted to for jurors, in a 
highway case, then not in a rail road case; for Rev. Sts. c. 39, 
§ 57, provide for “the like proceedings” in rail road cases, 
as in cases of highways. ‘The revised statutes, throughout, 
recognize towns as parties to highway cases. In Lanes- 
borough v. County Commissioners of Berkshire, 22 Pick. 
278, the court held that a town, in which a highway had 
been laid out by the commissioners, was a party that might be 
aggrieved and appeal. Before the revised statutes, towns paid 
all damages in highway cases, and were therefore interested. 
Yet in flowing cases, and rail road cases, generally, towns are 
not interested. 'The object of the statute, in putting all 
these cases on the same ground, was, to exclude local interests 
and prejudices, and yet to take the jurors from the vicinage. 

2. It is objected that a single requisition of jurors. for two 
separate cases, was made on two warrants. In the first place, 
the court cannot know, except from the venires issued by the 
officer, that two cases were pending. Is that judicial knowl- 
edge? But secondly, how is the provision of Rev. Sts. c. 24, 
§ 15, that all applications, made to the county commissioners 
at the same time, shall “‘be considered and determined by the 
eame jury,” to be carried into effect? Can two cases be 
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consolidated by the officer, nolens volens ? We deny that 
this provision applies to rail roads. 'They go through many 
towns; so that the same jury cannot always decide two cases 
that may be brought at the same time. ‘T'wo cases may be 
brought at the same time, from different towns, so that the 
jurors could not be brought from towns nearest to both. 

3. The jurors were rightly summoned by the deputy sheriff 
to whom the warrants were directed. It is immaterial, how- 
ever, whether they were rightly summoned, or summoned at 
all, as they were regularly drawn, attended, were empannelled, 
and performed their duty. Patterson’s case, 6 Mass. 486. 
Anon. 1 Pick. 196. ‘The Rev. Sts. c. 24, $ 21, authorize 
the officer, who summons the jury, to return a talisman, when 
there is not a full jury, by reason of challenges or otherwise. 
By §$ 28, the same officer is required to give notice of the 
time and place of meeting to the presiding officer, &c.; and 
by $ 29, his fees for summoning jurors are prescribed. These 
sections show that the oflicer, to whom the warrant is directed, 
(who never is a constable, ) may summon Jurors. 

‘4, The evidence of the price paid by the respondents for 
contiguous land was properly received as proof of a fact. 
It was open to the respondents to show, and for the jury to 
consider, whether the price was an extorted or a fair one. 

5. If the farmer’s opinion of the value of his adjacent land 
_was improperly admitted in evidence, yet the remarks of the 
presiding officer prevented its doing any harm. Sllis v. 
Short, 21 Pick. 142. 

Dewey, J. It has become necessary, in the decision of this 
and other cases before us, arising upon proceedings in relation 
to claims for damages for injuries sustained by the location of 
rail roads, to decide as to the construction of the statute of 
the Commonwealth regulating thé proceedings upon a petition 
for a jury to assess such damages. The right to a jury in 
such cases is given to either party who may be dissatisfied 
with the estimate made by the county commissioners, by the 
Rev. Sts. c. 39, $ 57, wherein it is provided that, upon such 
petition being presented, “the like proceedings shall be had 
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thereon as are provided in the twenty fourth chapter, for the 
recovery of damages for laying out highways.” ‘This pro- 
vision is to be kept in mind throughout this whole inquiry. 

The Rev. Sts. c. 24, regulate the proceedings in such cases, 
upon a petition for a jury to assess damages occasioned by the 
location of a highway. Section 18 requires that the warrant, 
in such cases, “shall be directed to the sheriff of the county, 
or his deputy who is disinterested, or to a coroner, requiring 
him to summon a jury of twelve men to hear and determine 
the matter of complaint.” Section 19 enacts that “ the officer 
who receives the warrant shall in writing require of the select- 
men of the three nearest towns not interested in the question 
to return a number of jurors, not less than two nor more 
than six.” 

1. One point, arising upon § 19, is as to the true construc- 
tion of the provision as to the towns from which the jurors 
are to be selected. Is the town, in which the land that is the 
subject of the claim for damages is situate, to be included as 
one of the three towns from which jurors are to be selected, 
or is it to be excluded? ‘The language of the statute is not 
definite or precise upon that point. It is a case where we are 
called upon to give a construction to general language of the 
legislature, and, as far as possible, we are to give effect to the 
legislative will. The earliest statute on this subject, that of 
1786, c. 67, § 4, was very general, giving the party a right to 
a hearing before a jury “to be summoned by the sheriff or 
his deputy ;”? making no provision as to the towns from which 
they should be selected. The next statute in the order of 
time (St. 1802, c. 135, § 1) provided that the jury in such > 
cases should be drawn from “two or more disinterested towns 
in said county.” This was followed by the St. 1827, c. 77, 
§ 12, wherein it was provided that “such jury shall, in all 
cases, consist of twelve persons, and no more than three per- 
sons shall be taken from any one town,’ &c. To this have 
succeeded the Rev. Sts. c. 24, $ 19, already cited. 

The practical effect of the earlier statutes was, to exclude 
the town where the land, which was the subject of inquiry, 
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Was situate; as such town was, under the earlier course of 
legislation, interested in the result, whether it was a question 
of the location of a road, or the assessment of damages. Hence 
such town would necessarily be excluded. But under more 
recent statutes, the damages awarded to the owners of lands 
are chargeable solely upon the county, and in the mere matter 
of such damages the town may have no pecuniary interest. 
We believe, however, that the practice has always been to 
exclude the town, in which the land is situate, from the list of 
towns from which a jury is to be summoned to assess damages 
to the landholder. 

By the provisions of the revised statutes, not only the. pro- 
ceedings on the subject of damages, by reason of the location 
uf rail roads, is made to correspond with those of c. 24, in 
relation to highways, but similar provisions exist with regard 
to damages occasioned by the location of turnpike roads; Rev. 
Sts. c. 39, § 3; and also in relation to damages occasioned by 
the erection of mills. Rev. Sts. c. 116, § 13. As to the 
latter subject, the St. of 1814, c. 173, which was in force at 
the time of the enactment of the revised statutes, very clearly 
excluded the town in which the land was situate, in the selec- 
tion of towns from which a jury was to be summoned. That 
provision required the jury to be taken from “ the three towns 
nearest to that in which the land injured is situated.” 

We now find, as already stated, these various cases of claims 
for damages, all regulated by one provision, that of Rev. Sts. 
ce. 24. Considering the practice so long prevailing, the pro- 
visions actually existing at the time of enacting the revised 
statutes, excluding, by direct words, the town in which the 
land was situated, in the case of water mills, and seeing no 
sufficient evidence of change of purpose, in this respect, in 
the revised statutes, and nothing in the language of the pres- 
ent existing laws, which requires a different construction, we 
are of opinion that “the three nearest towns” from which a 
jury is to be summoned, are the three towns nearest to that in 
which the land is situate, and exclusive of such town. A 
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jury summoned in part from the town in which the land lies, 
that is the subject of damages, would therefore be irregularly 
summoned, and if seasonably objected to, their verdict would 
be set aside for that cause. [See post. 327, note. ] 

2. The next question arising is as to the mode of proceed- 
ing where two or more persons apply at the same time for 
several damages for injury occasioned by the same highway 
or rail road. Shall the warrant for a jury, in such cases, be 
several or joint? Upon this point, the statute seems to be 
entirely explicit. By Rev. Sts. c. 24, $ 15, “if two or more 
persons shall apply at the saine time for joint or several dam- 
ages, they may join in the same petition to the commissioners ; 
and if several applications shall be pending at the same time 
before the commissioners, for a jury to determine any matter 
relating to the laying out, alteration or discontinuance of a 
highway, or the assessment of damages, the said commission- 
ers shall cause all such applications to be considered and 
determined by the same jury.” ‘The proper course is, there- 
fore, for the officer to summon but one jury for the various 
cases. Such warrant to the sheriff from the county commis- 
sioners should, more properly, be a single warrant, reciting all 
the cases to be heard by the jury. Separate warrants, how- 
ever, embracing various cases of claims for damage caused by 
the location of the same rail road, acted upon by the officer, 
as a joint warrant, in all the subsequent proceedings, and 
heard by the same jury, would not be so far objectionable as 
to require us to set aside a verdict for that cause. 

3. Upon the question of summoning the jury, where the 
lands of several petitioners for a jury are situate in different 
towns, or where the lands of a single petitioner are situate in 
different towns, the court are of opinion that the rule must be 
that of a selection of jurors from three towns nearest the 
town in which the land of either of the petitioners is situate, 
cr, in case of a single petitioner, from three towns nearest to 
either of the towns in which his lands are situate, would be a 
sufficient compliance with the statute. This is all that is 
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practicable; and the provision of § 15, above cited, requiring 
all petitions that are presented at the same time to be sent 
to the same jury, can only be carried into effect in this way. 

A, As to the proper mode of giving notice to the jurors, 
after they have been drawn by the selectmen of the several 
towns, it has been contended that the only proper mode of 
notifying them is by a notice by a constable. This position 
is supposed to be warranted by the provisions of Rev. Sts. 
c. 24, § 19, requiring that ‘the jurors shall be drawn, sum- 
moned.and returned as in other cases.” ‘Taking this pro- 
vision alone, and referring to c. 95, $$ 15-17, regulating the 
summoning of jurors for the regular terms of the higher 
courts, it would seem to provide for a notification to the jurors 
by aconstable. No such provision existed in the earlier stat- 
utes on this subject, and the practice under them is under- 
stood to have been different. Looking at various other sec- 
tions of c. 24 of the Rev. Sts., they are found strongly to 
indicate a different mode of proceeding. By $ 18, the war- 
rant is to issue to the sheriff, “requiring him to summona 
jury.” By § 28, ‘the officer, by whom any such jury shall be 
-summoned, shall give seasonable notice of the time and place 
of their meeting to the person appointed to preside at the 
trial, and also to the person appointed as agent for the 
county,” &c. By § 29, ‘‘the officer shall receive, for summon- 
_ ing the jurors, four cents a mile for all necessary travel, and 
one dollar and fifty cents for each day that he shall attend 
upon them.” The officer referred to in these sections is the 
sheriff or his deputy, and not a constable. See also § 21. 
In c. 95, on the other hand, the venires or requisition for 
jurors are to be served upon the selectmen by a constable, and 
all the proceedings are by a constable. 

The court are of opinion that the law well authorizes the 
summoning of the jurors, in rail road cases, by the sheriff or 
his deputy ; and that it is no objection to the regularity of the 
proceeding, that the jurors were not notified by a constable. 

We do not mean to intimate that a notice to the jurors, by 
a constable, and an attendance by them in pursuance of such 
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notice, all the proceedings being regular, would vitiate the 
verdict. However that may be, we are satisfied that a notifi- 
cation to the jurors, by the officer to whom the warrant is 
directed, is good and sufficient in law. 

5. The further questions in this case arise upon the ruling 
of the presiding officer, upon the admission of evidence. In 
relation to the evidence which was admitted as to the price 
paid by the rail road corporation for the adjacent lot, we think 
it was competent. This was evidence of a fact, and not of 
an opinion. ‘The price for which other adjacent lots had been 
actually sold was admissible, open of course to any evidence 
explanatory of the circumstances attending such sale, and 
tending to show why the purchasers gave a price greater than 
the true value of the land. If it had been a price fixed by a 
jury, or in any way compulsorily paid by the party, the evi- 
dence of such payment would be inadmissible before the jury. 
Upon the principle on which we should admit evidence of 
other sales between other parties of adjacent lots, this evi- 
dence was admissible, and none the less so because the rail 
road corporation were themselves the purchasers. 

6. The next objection taken is that to the competency of an 
inquiry put to a witness, of the following purport: ‘ A witness 
who was a farmer, and had occasionally bought and sold land, 
was asked what, in his judgment, was the then value of his 
own land next adjoining the land of the petitioner.” This 
evidence does not come from an expert, or one properly enti- 
tled to give an opinion as an expert. Whether the presiding 
officer did or did not so consider him, is not quite clear. As 
to the competency of evidence of mere opinions, although the 
law of this Commonwealth is very liberal, more so than in 
some of our sister States, yet opinions are not deemed com- 
petent evidence, except when given by experts, unless upon 
some controlling ground of necessity, resulting from the nature 
of the inquiry. The evidence of opinion of the value of the 
property, that is the subject of the litigation, is of this char- 
acter, and is admitted from the necessity of the case. With- 
out it, you cannot, in many cases, bring before the jury such 
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facts as will enable them to render a verdict for the proper 
damages for the value of the article which is the subject of 
damages. But such evidence of mere opinion as to the value 
of property is to be confined exclusively to the subject in refer- 
ence to which damages are claimed. If you would aid the 
jury by reference to other articles, or property similarly situ- 
ated, the evidence in reference to such other articles or cther 
property must be that of facts, and not opinions. It is 
only by reference to facts that exist respecting the property, 
that a comparison is to be made that may aid the jury in esti- 
mating the value of the property in relation to which they are 
to assess damages. ‘T'o allow any thing beyond this would be 
unnecessarily sanctioning the introduction of evidence of opin- 
ions of witnesses — evidence always somewhat objectionable 
in its character; and to be excluded as far as is practicable. 
We think it was not competent for the party claiming dam- 
ages to introduce the speculative opinion of the witness as 
to the value of adjacent land, and especially his opinion of 
the value of his’own land, and, by the effect of such testi- 
mony, form a standard of comparison by which the jury might 
estimate the value of the land which was the subject of con- 
troversy. ‘This testimony, in the opinion of the court, ought 
to have been excluded. 

It was suggested, upon the argument, that the subsequent 
- instructions of the presiding officer, as to the evidence of opin- 
ious, obviated the objection to the admission of this evidence. 
Weare apprehensive that those remarks were not intended by 
him as excluding the evidence now under consideration. The 
jury were not instructed that the evidence was inadvertently 
admitted, but was now held incompetent, and to be rejected 
by them. ‘This testimony having been improperly admitted, 
the verdict must, for this cause, be set aside, and the case sent 
to a new jury.* 


* In the case of James Brown vs. THE Boston & WorceEsTER Ratt Roap 
Corporation, argued and decided at this term, said Brown had obtained a ver- 
dict for damages caused by the construction of the respondents’ rail road in 
such a manner as to injure his land situate in the town of Framingham. The 
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INHABITANTS OF MaruBoroucH vs. INHABITANTS OF 
FRAMINGHAM. 


8. bequeathed a fund to the town of F., the annual interest of which he directed to 
be applied for the support of his children, grandchildren or great grandchildren, 
if any of them should need support; otherwise, for the support of the poor of F.: 
N., a great grandchild of S., having a legal settlement in the town of M., was 
supported, as a pauper, by the town of W., and M. reimbursed W., and brought 
a bill in equity against the town of F. to obtain the sum thus expended for the 
support of N. Held, that the bill could not be maintained. 


Bitt iw equity. The plaintiffs alleged, in the bill, that 
Micah Stone of Framingham made his last will on the 26th 
of August 1813, which was proved and allowed on the 13th 
of October following, and in which, after various devises and 
bequests, was the following clause: ‘I give and bequeath 
to the town of Framingham all the remainder of my estate, 
of what name or nature soever, under the following regulations 
and restrictions ; viz. the annual interest to be applied, under 
the direction of the selectmen of the said town for the time 
being, for the support of my children, grandchildren or great 
grandchildren, if any of them shall stand in need of support ; 
otherwise, it may be applied to the support of the poor of said 
town; but no part of the principal shall ever be expended :” 
That the defendants and their selectmen accepted said be- 
quest and trust: That, afterwards, Micah S. Newton, a great 
grandchild of said testator, had a legal settlement in the town 
of Marlborough, and was, from January Ist 1845 to January 
Ist 1847, poor, needy and in indigent circumstances, and 
stood in need of support; and that said town of Marlborough 
did, during all that time, furnish said Newton with necessary 
support, as they were bound by law to do, at an expense of 
$133-27; of all which, on the 18th of January 1847, said 


court set aside the verdict because a part of the jurors were taken from that 
town; the respondents having objected to the competency of those jurors 
before the jury was empannclled. 

G. Bemis, for the respondents. 

Mellen, for the petitioner. 
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town of Marlborough gave notice to said town of Framing: 
ham, and the selectmen thereof, and demanded payment, 
which was refused. 

The prayer of the bill was for an answer from the de- 
fendants and their selectmen, and for such relief as the case 
requires. 

The answer of the defendants admitted the main allega- 
tions in the bill, but alleged that Micah 8. Newton, from 
January Ist 1845 to January Ist 1847, resided in the town of 
Westford, and was supplied by said town with support, during 
that time, at an expense of $133-27, which sum the plaintiffs 
paid to said town; and that no other sum had been paid by 
the plaintiffs, for that purpose: The overseers of the poor of 
said town of Westford gave notice to the plaintiffs, in the 
manner prescribed by law, that said Newton was receiving 
support as a pauper; so that the plaintiffs might have removed 
said Newton to the town of Marlborough, and have supported 
him at an expense less than that charged by the town of 
Westford. And the defendants averred that it was the duty 
of the plaintiffs to have given notice, forthwith, in the man- 
ner prescribed by law, to the selectmen of Framingham, that 
said Newton was chargeable, as a pauper, to the plaintiffs, so 
that said selectmen might have removed him to said Fram- 
ingham, and have supported him at a less cost than is claimed 
‘in the plaintiffs’ bill. 

FE. R. Hoar, for the plaintiffs. By the will, and the ac- 
ceptance of the bequest and the trust, the bequeathed property 
is secured for the support of the testator’s descendants, when- 
ever they need it. ‘This was settled in the case of Hast 
Sudbury v. Belknap, 1 Pick. 512. That case, in most par- 
ticulars, is like the present. ‘The town of East Sudbury sup- 
ported a great grandchild of the testator, as a pauper, and 
after obtaining a judgment against the pauper, under the pro- 
visions of St. 1817, c. 186, which judgment remained unsat- 
isfied, the town called on the selectmen of Framingham to 
pay the amount of the judgment, out of the fund bequeathed 
by the testator. And the court held them liable to pay it, on 
a bill filed. 
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The only question in the present case seems, therefore, to 
be, whether the pauper’s being supported in Westford, and 
the plaintiffs’ having reimbursed Westford, is different from 
incurring the expense in their own town. The plaintiffs 
deny that there is any legal difference. They have paid for 
the support of one of the testator’s descendants, who was in 
need. 

The defendants had no right to remove the pauper to their 
town. ‘The power of removing a pauper is given by statute; 
but not in a case like this. The testator could not give the 
power of removal. And the will does not make it necessary 
that the defendants should remove him, and support him in 
their town, in order to render them liable for his support, under 
the will. In the case before cited, Parker, C. J. said, “‘ we can 
have no doubt that, from the words of the will, the descend- 
ants of the testator, within the degrees limited by him, wher- 
ever they may be, would be entitled to aid from this fund.” 
The will does not require residence in Framingham, in order 
that the pauper should be relieved by the fund devised. 

Train, for the defendants. The plaintiffs were bound to 
remove the pauper to their town, from Westford. If they 
had done so in thirty days after notice, they would have 
been bound to pay only a dollar per week, and thus have 
saved the defendants a considerable sum. Rev. Sts. c. 46, 
§ 15. 

But if the defendants were not bound to remove the pau- 
per, yet they were bound to assume the charge of him, so 
that no unnecessary expense might be incurred for his sup- 
port. Especially were they bound so to do, in order to call 
on the defendants for reimbursement. 

In the case of Hast Sudbury v. Belknap, which is relied 
on by the plaintiffs, notice was given to the present defend- 
ants. If it had not been so, the case would have been differ- 
ently decided. 

If the defendants have no power of removing the pauper 
to their town —as they probably have not—yet the plain- 
tiffs cannot make themselves creditors of the defendants, 
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without notice, before the expense is all incurred, that the 
pauper is receiving support. 

Dewey, J. ‘The questions of a trust arising under the will 
of Micah Stone, the persons for whose benefit that trust was 
created, and who were the trustees under that will, were all 
fully considered and settled by this court, in the case of In- 
habitants of East Sudbury v. Belknap, 1 Pick. 512. To 
this extent the cases are alike. But upon the further ques- 
tion, whether the plaintiffs have such an interest in the fund 
as will entitle them to a decree in their favor, the cases are 
not analogous. In the case of Hast Sudbury v. Belknap, the 
plaintiffs had obtained judgment against the great grandchild, 
the pauper, for the amount of supplies that had been furnished 
him, they having sued the pauper, by virtue of S¢. 1817, 
c. 186, $ 5, which authorized such action. This judgment 
being unsatisfied, it was held by the court, that upon the 
principles and practice prevailing in courts of chancery, it was 
competent for a creditor, having an unsatisfied judgment, and 
thereby interested in any fund of his debtor, which was placed 
in trust, to file a creditor’s bill, and thus enforce his claim 
against such trust fund. ‘This court, although with some ap- 
parent hesitancy, sustained the bill, in the case referred to, 
under that principle of equity proceedings. It is, I believe, 
the only reported case in our own reports, where a similar 
application for relief, by a sole creditor, as an unsatisfied 
judgment creditor, has been the subject of consideration by 
this court, although the principle is a familiar one in chancery 
courts. But it is required, as preliminary to the filing of such 
a bill, that judgment shall have been obtained against the 
debtor. No such judgment has been obtained in the present 
case, and no proper case, therefore, presents itself for the ap- 
plication of the principle upon which the bill was sustained 
in the case of Hast Sudbury v. Belknap. Indeed, we do 
not know of any provision of law by which such a judgment 
can now be obtained; the S¢. of 1817, c. 186, having been 
repealed by the general repealing act of 1836, Rev. Sts. page 
824, and no similar provisions reénacted. See Inhabitants 
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of Deer Isle v. Haton, 12 Mass. 328. Selectmen of Benning: 
ton v. McGennes, N. Chip. 45, and 1 D. Chip. 44. 
The result is, therefore, that this bill must be dismissed. 


Respecca FEevutows vs. JAMEs Duncan & ‘T'rustees. 


An order of a city council, upon laying out a street, that a certain sum be paid, as 
damages, to a party over whose land the street was laid out, does not constitute a 
debt due from the city, and therefore does not make the city liable as trustees of 
such party, under the Rev. Sts. c. 109, which regulate’the trustee process. 


THIs was an action of debt on a judgment recovered against 
the principal defendant; and the city of Lowell were sum- 
moned as his trustees. ‘The city treasurer put in the following 
answer, on oath: 

“The city of Lowell, at the time of the service of the 
writ upon them, had no property of the principal defendant 
intrusted or’ deposited with them, and were not indebted to 
him, except as follows: The city council, on the third day 
of August last, by virtue of their powers under the act incor- 
porating said city, and in pursuance of their own by-laws, laid 
out a certain street or town way, called Locke Street, and, in 
so doing, did appropriate to the public use a certain lot of 
land, or part thereof, across which said street was laid out, 
and which was supposed to belong to the principal defendant. 
And the council, on the same day, did award and order, that 
the sum of three hundred and twenty dollars and thirty one 
cents should be paid to him for land taken for said street: 
That since the laying out of said street and said award for 
land taken, it has been ascertained that said lot of land was 
held by Elizabeth Cummings, in the year 1838, and said 
Elizabeth, since that time, married the principal defendant, 
and is now his wife, and said principal defendant has no title | 
or interest in said lot, except in the right of his wife: That 
said award of damages (as the respondent is informed and 
believes) was made under a mistake of fact, and under the 


OCTOBER TERM. 1847. 333 


Fellows v. Duncan & Trustees. 


belief that said principal defendant was the owner in fee 
simple of said lot of land, and that said Elizabeth claims that 
the amount of said award is payable to herself, and is not 
liable to be attached or holden upon this process.” 

The court of common pleas charged the trustees on their 
answer, and they appealed to this court. 

S. Ames, for the trustees. 1. Damages assessed for roads 
are not within the provisions of the Rev. Sts. c. 109, which 
regulate the trustee process. Such damages are not “credits,”’ 
within the meaning of $ 4. Credit is correlative to debt, 
and a debt arises only upon some contract, express or im- 
plied. ‘The words, “ goods, effects or credits intrusted to or 
deposited,” are descriptive of a contract, and of nothing else. 
Rundlet v. Jordan, 3 Greenl. 47. Maine Fire & Marine 
Ins. Co. v. Weeks, 7 Mass. 438. Lupton v. Cutter, 8 Pick. 
298. Picquet v. Swan, 4 Mason, 443. An action would not 
lie against the city to recover the damages awarded for 
taking the land in question for a public street. Gedney v. 
Inhabitants of Tewksbury, 3 Mass. 307. Harrington v. 
County Commissioners of Berkshire, 22 Pick. 263. 

2. The debt, if it be a debt, was contingent; that is, the 
process was served while the parties had a right of appeal. 
It was not debitum in presenti. If damages had been ob- 
tained from a jury, the debt would have been by verdict and 
record, and not subject to the trustee process. 

3. The award, so called, was only an offer; and until it 
was accepted, the sum was not due. Besides, it was made 
on a mistake of fact, as to the owner of the land; and it 
should be altered, in order to do justice. 

J. G. Abbott, for the plaintiff. 1. These damages belong 
to the defendant ; and where there is a right, the law will 
provide a remedy, viz. by action, if payment is refused. If 
so, then the trustee process applies. The Rev. Sts. c. 24, 
§ 68, provide that damages sustained by the laying out of any 
town way, “shall be paid by the town;” but no form of re- 
covery is prescribed. An action of debt may therefore be 
maintained. In Gedney v. Inhabitants of Tewksbury, 3 Mass. 
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307, the statute then in force (S¢. 1786, c. 67, $ 6) prescribed 
a warrant of distress; and for that reason it was held that 
‘debt would not lie. 

2. Judgment was not rendered against the trustees, by the 
court below, until after the right of appeal from the award of 
the city council was gone by lapse of time. But if an appeal 
had been taken, a jury would not have had a right to assess 
less than the city council had awarded. No authority is given 
to a jury by the Rev. Sts. c. 24, to reduce the damages awarded 
by town or city officers. The plaintiff is therefore entitled 
to recover of the trustees the amount awarded by the city 
council. 

3. There is no sufficient evidence that there has been a 
mistake as to the defendant’s owning the land. The city 
treasurer, who has made the answer, cannot know the rea- 
sons of the vote of the city council. See Rev. Sts. c. 24, 
$$ 11, 12. 

Ames, in reply. The jurors’ oath, prescribed by Rev. Sts. 
c. 24, § 22, is, that they will ‘make a just and true appraise- 
ment of the damages sustained by the complainant.” ‘This 
shows that they can reduce as well as increase damages. 

The case of Harrington v. County Commissioners of 
Berkshire, 22 Pick. 263, shows that, since the revised stat- 
utes, no action lies for damages in a case like this. 

Suaw, C. J. The court are of opinion that the city of 
Lowell are not liable upon their answer as trustees. The city 
council had adopted a resolution, laying out a public way, 
and embracing, among other things, a resolution that a certain 
sum should be awarded and paid to Duncan for land taken. But 
no order had been delivered to the treasurer to pay the money. 
It was not a debt due, on which an action of debt would 
lie against the city. Something further remained to be done. 
Should the party, to whom damages are awarded, be required 
to apply for a mandamus, or other process, requiring the 
proper officers of the city to draw an order or take any other 
step for the payment of his damages, it would be open for 
them to show that the money was not due to Duncan, but to 
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other parties. This is the more important, since they say, 
‘in their answer, that they have now discovered that the whole 
of the money is not payable to Duncan. But the ground of 
discharge is, that at the time of the service of the writ there 
was no debt due from the city to Duncan, the principal de- 
fendant. Trustees discharged. 


ProprigeToRS OF THE CaNnaL Bripce vs. T'RUSTEES OF THE 
Meruopist Reuicious Society IN CAMBRIDGE. 
THe Same vs. T'RusTEES OF THE WESLEYAN ACADEMY. * 


The proprietors of Canal Bridge granted to B. and others, by deed, a lot of land, in 
fee, to be held in trust for S. and others, and their associates, ‘‘ for the purpose of 
the public worship of God, and the erectien, on said premies granted, of a church 
or meeting-house for said worship, as also a house for a clergyman, and a school 
house:”’ The following conditions were inserted in the deed: ‘And this grant 
hereby made is upon the express condition that the grantees, or cestwes que trust, 
or some of them, shall build and finish, within two years from the 9th day of No- 
vember 1822, on the lot hereby conveyed, a church or meeting-house for the public 
worship of God, and shall build and finish, within three years from the said ninth 
day of November, a suitable dwelling-house for the clergyman, and a school house, 
all on the lot hereby conveyed; and in case the said church or meeting-house, 
and parsonage house and school house, shall not be built on said lot, and finished 
within the respective times above mentioned, then the land hereby granted, with 
its appurtenances, is to revert to said Proprietors of Canal Bridge: And this grant 
is upon this further condition, that the land hereby conveyed shall be forever 
hereafter appropriated to the maintenance and support of the public worship of 
God, as hereinbefore specified, and to no other uses or purposes whatever; other- 
wise, the same to revert to said corporation of the Canal Bridge, as above men- 
tioned:”’ Afterwards, the grantors extended the time within which the school 
house might be built: 3B. and others conveyed said lot to S. and others, in trust 
for a religious society that had been incorporated, to be held on the same trusts 
and conditions that were expressed in the deed of the original grantors, made to 
B. and others: The meeting-house, parsonage house and school house were built 
on said lot, and were finished, to the satisfaction of the original grantors, within 
the times mentioned in their deed, and afterwards extended by them: After- 
wards, another house, connected with the school house, was built on said lot, for 
the use of the preceptor of the school; a vestry and two shops were made in the 
basement of the meeting-house, and the shops leased for secular business; the 
land on which the parsonage house was built was mortgaged for a debt incurred 
in building on the whole lot; the land on which the school house and preceptor’s 
house were built was leased for a long term to an incorporated academy, and said 
academy mortgaged the same: The original grantors entered upon the land 
originally granted by them to B. and others, for breaches of the conditions in their 
deed of conveyance, and brought writs of entry to recover the whole land as forfeited 
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by such breaches. Held, that the second condition in said original deed was 
repugnant to the previous parts of the deed, and was void; and that the actions 
could not be maintained. 


THESE Were writs of entry, brought in May 1844. In the 
first, the demandants sought to recover a piece of land in Kast 
Cambridge, containing 8420 square feet ; and in the second, 
an adjoining piece of land, (with the buildings and appurte- 
nances,) containing 11,580 square feet ; both forming a part 
of lot No. 118 ona plan of lands at East Cambridge, made 
by Stephen P. Fuller, and recorded in the registry of deeds 
in Middlesex county, Book 243, folio 544. 

At the return term, the demandants, by order of the court, 
filed a specification of the grounds of their claim, in both 
actions, in the words following: ‘ The demandants in these 
suits seek to recover the demanded premises, on the ground 
of an alleged breach of the conditions in the deed (dated 
January 14th 1823) by which the demandants conveyed the 
premises to Amos Binney and others; said deed being re- 
corded in Book 246, page 184. Breaches relied on by the 
demandants are the following: 1. That the parsonage house, 
school house and meeting-house, mentioned in said deed, were 
not erected and finished within the time limited by the deed. 
2. That the parsonage house was not erected on the land 
granted by the demandants, as required by the deed. 3. That 
there has been erected, on the demanded premises, a dwelling- 
house, other than the parsonage, and not authorized by, but 
in breach of, the condition of said deed. 4. That the base- 
ment story under said meeting-house has been appropriated, 
by the tenants, for a tailor’s shop, provision store, &c. 
5. That the tenants, on or about January Ist 1828, leased to 
the Trustees of the Wesleyan Academy a part of the lands 
conveyed by the demandants, by their deed aforesaid, (the part 
on which the school house and a dwelling-house stand, ) for 
the term of 999 years, at a nominal rent, and have ever since 
the date of said lease, permitted said lessees to have possession 
of, and to appropriate, the demised premises and the rents 
and income thereof to uses and purposes other than the 
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support of the public worship of God, as specified in said 
Jeed. 6. That the tenants have heretofore conveyed a part 
of said premises, with the parsonage house thereon, in fee 
and in mortgage, to Amos Binney, now of Boston, to secure 
the payment of $1200. 7. That said lessees have heretofore 
conveyed that part of the premies, leased to them in fee and 
. in mortgage, to John Emory, Esq. of New York, to secure the 
payment of $2500.” 

By a like order of the court, the tenants, in both actions, 
filed specifications of the grounds of their defence. The 
specification of the Trustees of the Methodist Religious So- 
ciety, tenants in the first action, was as follows: ‘ The ten- 
ants in this action will require the demandants to make out 
their title fully and affirmatively, and will set up in defence all 
such matters and things as, at common law or by statute, may 
be given in evidence under the general issue, and will rely, in 
particular, upon the following matters of defence: 1. That 
there has been a complete and full performance of all the con- 
ditions of the grant to Amos Binney and others, by the de- 
mandants. 2. That there have been no acts done, amounting 
to a breach or violation of any condition of the said grant, as 
alleged by the demandants. 3. That the time for the per- 
formance of the conditions of the said grant, as by the terms 
thereof limited, was extended by the demandants, and the 
said conditions performed, either within said time or the time 
originally limited. 4. ‘That the demandants have accepted 
the acts and doings of the grantees, and those claiming under 
them, as a full and satisfactory performance of the conditions 
of said grant, and have exonerated and discharged them there- 
from, and from any further performance thereof. 5. That the 
conditions, in said deed limited, were not the conditions of 
the grant, as declared and limited by the votes of the demand- 
ants, (granting the demanded premises, as prayed for by the 
petition of Atherton H. Stevens and others,) and upon which 
said grant was made, and which were directed by the demand- 
ants to be limited in the deed thereof; but that the same were 
inserted in said deed without the knowledge or authority, and 
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contrary to the direction, of the demandants, and do not in 


fact constitute the conditions on which the demanded prem-. 


ises are held or were granted. 6. That the several acts and 
things alleged by the demandants to have been done, and to 
be breaches of the said grant, have not been in fact done, or, 
if done, do not constitute any such breach or breaches as will 
work a forfeiture of the demanded premises. 7. That neither 
the demanded premises, nor any part thereof, nor the rents 
and income thereof, have been appropriated to uses and pur- 
poses other than those limited by the terms of said grant, and 
contemplated by the demandants. 8. That the lease and 
mortgages, alleged by the demandants to have been made, 
and the alleged appropriation of the basement story of the 
meeting-house to a tailor’s shop, provision store, &c. if in 
fact made and done, were made and done in performance of, 
and to obtain the means to perform, the conditions of the said 


grant. 9, That the parsonage house was in fact erected on 


the premises granted by the demandants, or, if not wholly, 
so far, at least, as to be a substantial performance of the con- 
ditions of the said grant; or, if not, the same has been ac- 
cepted as a performance, and all objection thereto waived and 
relinquished by the demandants. 10. That the last condition 
in said deed is repugnant to the said grant, and to the condi- 
tions in said deed previously limited, and to the uses and pur- 
poses therein declared.” 

The specification of the Trustees of the Wesleyan Acad- 
emy, tenants in the second action, was thus: ‘“ The said 
trustees will insist that this action cannot be maintained 
against them, because they claim, and ever have claimed, 
to have nothing in the demanded premises, but only a term 
for years, by virtue of indentures of lease, dated January 
1st 1828, whereby the Trustees of the Methodist Religious 
Society in Cambridge, then and now tenants of the free- 
hold, conveyed the premises therein described to the said 
supposed tenants for a term of 999 years, which indentures 
were made for a full and adequate consideration, paid to said 
trustees of said religious society, or those under whom they 
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claim, and which was by them applied to the performance of 
the conditions of the grant of the demanded premises to Amos 
Binney and others by the demandants, and to the uses and 
purposes thereof; the fee and freehold then, ever since, and 
now, remaining and being in the said Trustees of the Meth- 
odist Religious Society in Cambridge. And for a further 
specification of defence, the said supposed tenants adopt that 
filed in the case of the Proprietors of the Canal Bridge against 
the Trustees of the said Methodist Religious Society.” 

The tenants, in both actions, closed their specifications with 
a notice that if judgment should be against them, they should 
claim compensation for all buildings and improvements made 
or erected by them, or any under whom they claimed, upon 
the demanded premises, and to have the same ascertained and 
assessed by the jury, according to the provisions of S¢. 1807, 
c. 75, and the Rev. Sts. c. 101. 

The trial was before Hubbard, J. who made a report there- 
of as follows: ‘The demandants gave in evidence the fol- 
lowing deeds: Ist. Their deed of January 14th 1848, for 
the alleged consideration of five dollars to Amos Binney and 
others, mentioned in the specifications of the parties. The 
habendum of this deed was as follows: ‘'To have and to 
hold the above granted premises to the said Binney, [and 
four others named,] their heirs and assigns, to the several 
uses, and upon the several trusts, and subject to the several 
conditions, declarations and agreements hereinafter mentioned : 
To wit, in trust for Atherton H. Stevens, [and twenty eight 
others named,]| their heirs and assigns, together with such 
other persons as may associate with them, for the purpose of 
the public worship of God, and the erection, on said premises 
granted, of a church or meeting-house for said worship; as 
also a house for a clergyman, and a school house. And this 
grant hereby made is upon the express condition that the 
grantees or cestuis que trust, or some of them, shall build and 
finish, within two years from the ninth day of November 
last,” (1822,) ‘‘on the lot hereby conveyed, a church or meet- 
u-g-house for the public worship of God, and shall also build 


340 | MIDDLESEX. 


Proprietors of Canal Bridge v. Methodist Religious Society & others. 


and finish, within three years from the said ninth day of No- 
vember, a suitable dwelling-house for the clergyman, and a 
school house, all on the lot hereby conveyed. And in case 
the said church or meeting-house, and parsonage house and 
school house, shall not be built on said lot, and finished within 
the respective periods above mentioned, then the land hereby 
granted, with its appurtenances, is to revert to said Proprietors 
of the Canal Bridge. And this grant is upon this further con- 
dition, that the land hereby conveyed shall be forever here- 
after appropriated to the maintenance and support of the pub- 
lic worship of God, as herein before specified, and to no other 
uses or purposes whatever; otherwise, the same to revert to 
said corporation of the Canal Bridge, as above mentioned.” 
The boundaries of the land conveyed by this deed are stated 
in the opinion of the court. 

2d. A deed of the same premises, from Amos Binney and 
others, grantees in the deed last mentioned, to the Trustees of 
the Methodist Religious Society in Cambridge, dated July Ist 
1824, conveying said premises to them, to have and to hold 
the same, to the same uses, and upon the same trusts and con- 
ditions, that were expressed in the deed of January 14th 1823 
from the demandants to said Binney and others, except that 
the church or meeting-house, to be erected on the premises, 
was to be “for the worship of God according to the disci- 
pline of the Methodist Episcopal Church in the United 
States.” 

3d. A mortgage deed, made to Amos Binney by the Trus- 
tees of the Methodist Religious Society aforesaid, dated Octo- 
ber lst 1845, conveying a part of the land described in the two 
last mentioned deeds, viz. the land on which the parsonage 
house was built, to secure the payment of $1219-21, in five 
years, with interest payable semiannually. 

Ath. An indenture of lease for the term of 999 years, from 
said Trustees of the Methodist Religious Society in Cam- 
bridge to the Trustees of the Wesleyan Academy, of the 
premises demanded in the second of these actions. This 
lease reserved one dollar per annum, as rent, and was ‘“ upon 
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the express condition, that no building ” should “ be erected 
on any part of said land, nor any business, trade or occupation 
transacted or carried on thereupon, or in any building there- 
upon, which” should “in any wise interfere with or inter- 
rupt the peaceable and quiet enjoyment of the said church 
and parsonage house ” contiguous to the demised premises, 
“or be in any wise a nuisance to them who” should ‘“ law- 
fully occupy and use the same,” &c. 

5th. A mortgage deed, from said Trustees of the Wesleyan 
Academy, of the premises described in the indenture of lease 
to them, above mentioned, to John Emory, acknowledged on 
the 14th of November 1830, to secure payment of $2500 in 
four years, with semiannual interest, payable in New York. 

The demandants abandoned any claim under the first and 
second breaches of condition alleged in their specification, 
and proceeded to give evidence of the following facts; some 
of which were not denied by the tenants: 1. That a 
brick dwelling-house, two stories high, was erected and fin- 
ished before November 1st 1826, by the tenants in the first of 
these actions, on that part of the premises conveyed by the 
demandants to Amos Binney and others by the deed of Janu- 
-ary 14th 1823, and which was afterwards leased to the 'T'rus- 
tees of the Wesleyan Academy, as above stated: ‘That the 
house was built at the same time and in connexion with the 
school house, and forms a part of ‘the school house block,’ 
so called. 2. That the T'rustees of the Wesleyan Academy 
have, ever since the date of the lease aforesaid to them, had 
possession of the premises described in said lease and in the 
demandants’ writ against them, and have received the rents 
and income thereof, and appropriated the same to the uses and 
purposes of the academy at Wilbraham: ‘That the school 
house has always been, and now is, kept up and maintained 
by said lessees, and rented by them at a low rent, sometimes 
for a high school, and sometimes for a private and primary 
school. 3. That the basement under the meeting-house was 
rented by the tenants in the first of these actions, for the 
storage of glass and other merchandize, from 1824 to 1842: 

7 Mis 
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That during that period, the embankment, on the north side 
of the meeting-house, came above and covered the rough 
stone foundation of said house, and sloped off gradually 
towards the sidewalk in Cambridge Street: That, in 1842, 
this embankment was removed, to the depth of about four 
feet, leaving said foundation, towards said street, uncovered ; 
and windows and doors were inserted in the basement wall, 
and the basement was partitioned off into three apartments, 
which were finished ; one for a vestry, one for a tailor’s shop, 
and one for a provision store: ‘That the vestry has been ever 
since occupied, as such, by the said Methodist church and 
society, and the store and shop have been rented by the 
trustees of said society, and the rents thereof, and of the base- 
ment while rented for the storage of glass, &c. have been 
applied to the payment of the debts of the society, incurred 
in erecting the buildings, for repairs and for preaching, and to 
the support of public worship: That on the 25th of April 
1844, the demandants made an actual entry on each of the 
parcels of land demanded in said actions, for breach of the 
conditions of their said deed of January 14th 1823, and for 
the purpose of obtaining seizin and possession thereof, upon 
the ground of an alleged forfeiture. 

The tenants then gave in evidence the following acts of 
the legislature: St. 1809, c. 85, incorporating a company by 
the name of the Lechmere Point Corporation, and St. 1822, 
c. 19, in addition thereto; St. 1823, c. 46, incorporating the 
Trustees of the Methodist Religious Society in Cambridge, 
and St. 1823, c. 81, incorporating the Trustees of the Wes- 
leyan Academy: Also the records of said Lechmere Point 
Corporation, of September 21st and October 31st 1822. From 
these records it appeared that at a meeting of the directors of 
said company, on the 21st of September 1822, it was voted 
‘‘that Messrs. Binney, Rogers and Terry be a committee to 
consult and report upon the petition of sundry persons for a 
lot of land for a meeting-house;” and that, on the 31st of 
October following, at a meeting of said directors, it was 
voted, ‘‘that the petition of sundry persons for land for a 
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meeting-house be referred to the Proprietors of the Canal 
Bridge.”’ 

The tenants then put into the case a deed of the demanded 
premises, made by the Lechmere Point Corporation to the de- 
mandants, (who were incorporated by Sts. 1806, c. 88, and 
1807, c. 61,) dated October 21st 1822: Also the following 
extracts from the records of the demandants, to wit, first, a 
report read and accepted at a proprietors’ meeting held on the 
9th of November 1822, in these words: ‘‘ The committee, 
to whom was referred the petition of Atherton H. Stevens 
and others, asking a donation of a lot of land for the erection 
of a house for public worship and other purposes, have seen 
the petitioners, and, from a communication with them, learn 
that they wish to erect a house for the minister and a school. 
Impressed with the utility of such institutions, and considering 
that the property generally will be enhanced in value, the 
commiitee report, that in their opinion it is expedient to grant 
them a lot of land, one hundred feet square, on the corner of 
Cambridge and South Third Streets, provided a church shall 
be erected and finished in the course of two years. And one 
other lot of one hundred feet square, on the corner of Otis and 
South Third Streets, provided that a suitable dwelling-house 
for the clergyman and a school house shall be erected and 
finished within three years from the present period. That 
-the land shall be conveyed to trustees appointed by the pe- 
titioners, and approved by the directors; and in case of non- 
compliance with the conditions above named, said lots to 
revert to Canal Bridge.”’ Second, a record of the proceedings 
at a directors’ meeting, held on the 10th of January 1823, 
when the trustees, chosen by the petitioners for a lot of land, 
to receive a conveyance thereof, were approved, and an order 
-passed, that a deed should be made to said trustees, (Amos 
Binney and others,) and that a stockholders’ meeting should 
be called on the 14th of January 1823, to enable the president 
to sign said deed. Third, a vote, at a proprietors’ meeting 
held on said 14th of January, ‘that the president be author- 
.zed to sign the deed to the trustees mentioned in the vote of 
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the directors, of January 10th instant, of a certain lot of land 
at Lechmere Point, for the purpose of building a meeting- 
house, according to a vote of the proprietors, of November 
9th 1822, and the report of the committee and the vote there- 
on.” Fourth, the following vote passed at a proprietors’ 
meeting held on the 25th of April 1826: ‘On the repre- 
sentation of the directors, that they had granted to Colonel 
Binney an extension of time, for the purpose of erecting a 
school house on the lot granted to the Trustees of the Meth- 
odist Society at Lechmere Point, for the erection of a meeting- 
house and school house, as appears by vote of proprietors 
January 14th 1823; the meeting-house and dwelling-house 
being completed: It was voted, that the extension granted 
by the directors be confirmed, and that the time for the 
completion of said school house be extended to the first of 
November next; the said school house to be built of brick.” 
Fifth, the appointment of a committee, by the direciors, on 
the 24th of October 1826, to ascertain whether the conditions 
of the deed of January 14th 1823 had been complied with; 
and a report of said committee (William Payne and Ebenezer 
Francis) in these words: ‘‘ Boston, November 16th 1826. 
The undersigned, a committee appointed by the directors of 
Canal Bridge, on the 24th ult., have examined the buildings 
erected on land granted to Amos Binney and others, trustees, 
and report: That a meeting-house, parsonage house and 
school house have been erected on said land, in conformity to 
the conditions made in said grants; and that the same have 
been built with brick, in a substantial manner.” 

The tenants also gave in evidence the records of the 
Trustees of the Methodist Religious Society in Cambridge, 
accepting their act of incorporation on the 21st of July 1823; 
passing by-laws on the 28th of July 1823; accepting, on the 
9th of August 1823, the proposal of Amos Binney to build a 
meeting-house, and choosing a committee to obtain a plan, in 
conjunction with Binney, and adopt measures for finishing the 
house ; authorizing Binney, on the 27th of May 1824, to lease 
the cellar under the meeting-house ; voting, on the 2d of June 
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1826, to mortgage the land, granted to Amos Binney and 
others, to said Binney, or to any person or persons who would 
advance the funds necessary to erect the buildings required 
by said grant of the land, and to give a lease of said build- 
ings, as payment of the interest of the money thus advanced ; 
and also (among other proceedings and votes) a vote, passed 
on the 28th of August 1834, authorizing the secretary and 
treasurer to execute a mortgage deed of the parsonage house 
and lot to the representatives of the estate of Amos Binney 
(deceased) for the payment of the amount due to said estate. 

The tenants also gave in evidence a discharge of the mort- 
gage made, as above mentioned, to John Emory. 

To the admission of all the foregoing documentary evi- 
dence the demandants objected; and the tenants thereupon 
offered to prove all the facts therein set forth and contained, 
by the testimony of witnesses. Whereupon the demandants 
admitted the truth of said facts, but denied that said facts 
were admissible or competent to be proved in this case. And 
it was thereupon agreed, that all the facts contained in said 
documentary evidence, so far as legally adinissible and com- 
petent, and no further, should be taken to be proved in this 


. case. 


It further appeared, on the part of the tenants, that a brick 
meeting-house was erected on the lands granted to Amos 
Binney and others by the demandants, as above stated, in the 
spring of 1824, and was dedicated on the 21st of July 1824, 
and has ever since been used, as a. meeting-house, by the 
Methodist Society in Cambridge ; that constant religious wor- 
ship has been maintained therein; and that said house was 
constructed over a large cellar or basement, which has been 
occupied, as before stated. 

It also appeared, that the parsonage house, mentioned in 
the aforesaid deed to Amos Binney and others, was erected 
on part of the demanded premises, prior to April 25th 1825, 
and has ever since been appropriated by the tenants in the 
first of these actions for the use of their minister. 

It further appeared, that the money, to pay for the erection 
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of the several buildings aforesaid, was advanced to the Trus- 
tees of the said Methodist Religious Society, by Amos Binney, 
and that he was settled with by said society, in the manner 
stated in said society’s records: 'That no buildings, besides 
those above mentioned, have been placed on the demanded 
premises, and that all the buildings now remain on the land, 
precisely as they were originally made, and as they were on 
the 16th of November 1826, when visited by the committee 
of the demandants; except that the cellar or basement of the 
meeting-house has been finished off into a vestry, &c. as 
above stated. 4 

It was agreed by the parties, at the trial, that the claims of 
the respective tenants for compensation for buildings and im- 
provements should be postponed, without prejudice to either 
party, until the court should determine the question of law 
arising on this report of the facts. 

The cases were taken from the jury, under an agreement 
that judgment should be rendered upon nonsuit or default, or 
that the cases should be put to a jury, as the whole court 
should direct. 

These cases were argued at the last October term. 

Buttrick, for the demandants. 'The second condition in 
the deed to Binney and others, that the land should be forever 
appropriated to the maintenance and support of public wor- 
ship, and to no other uses or purposes, has been violated by 
the tenants. If so, then a writ of entry is the proper action 
to be brought by the grantors. Hayden v. Inhabitants of 
Stoughton, 5 Pick. 528. The tenants will insist, however, 
that the condition has been waived by the demandants. But 
mere indulgence does not destroy the effect of a condition. 
See Gray v. Blanchard, 8 Pick. 284. Jackson v. Crysler, 
1 Johns. Cas. 125. Picket v. Dowdall, 2 Wash. 106. 

The lease to the trustees of the Wesleyan Academy was 
one breach of the condition of the deed. ‘That lease was in 
effect an alienation of the land in fee, for a nominal sum, 
besides being a diversion of the property from the uses for 
which it was granted. See Rev. Sts. c. 97, $ 33. Attorney 
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General v. South Sea Co. 4 Beavan, 453. Attorney General 
v. Brettingham, 3 Beavan, 91. Attorney General v. Green, 
3 Ves. 452. 

The vote of the demandants to give the deed cannot affect 

the construction of the deed that was given. ‘The deed must 
be its own interpreter. 1 Greenl. on Ev. $$ 275-281. 
Child v. Wells, 13 Pick. 121. 
The last condition in the deed is not void, as creating a 
perpetuity. Scatierwood v. Edge, 1 Salk. 229, and 12 Mod. 
278, 287. 2 Bl. Com. 174. It is unimportant who is the 
owner of the fee. Binney has already conveyed the land to 
the Methodist Religious Society; and it is the appropriation 
only that is restricted by the deed. See Second Congrega- 
tional Society in North Bridgewater v. Waring, 24 Pick. 304. 
But if it be a perpetuity, it is not contrary to the policy 
of the law. Bartlet v. King, 12 Mass. 537, 540. Gass v. 
Wilhite, 2 Dana, 170. Griffin v. Graham, | Hawks, 96. 
Inglis v. Trustees of Sailors’ Snug Harbor, 3 Pet. 99. 
Going v. Emery, 16 Pick. 107. M’Cartee v. Orphan Asy- 
lum Society, 9 Cow. 437. Austin v. Cambridgeport Parish, 
21 Pick. 215. This condition would not be void in England 
on the ground of its being a perpetuity. Porter’s case, 2 Co. 
22-26. Magdalen College case, 11 Co. 71. Shep. Touch. 
130. Dr. & Stud. (16th ed.) 212. 

Fletcher & A. B. Merrill, for the tenants. The conditions 
in the deed are different from the vote under which the deed 
was ordered to be made; and if the vote cannot vary or 
explain those conditions, yet if the terms of those conditions 
are ambiguous or contradictory, the court will expound them 
most beneficially for the grantees, and most strongly against 
the grantors. Plowd. 156, 171, 287. 24 Amer. Jurist, 11. 
Adams v. Frothingham, 3 Mass. 361. And this rule is 
specially applicable to conditions that go to defeat an estate. 
2 Crabb on Real Property, $ 2153. The understanding of 
the grantors, as manifested by contemporaneous and long 
zontinued acts and omissions, is also rightly resorted to in 
the interpretation of deeds. Jackson v. Gardner, 8 Jchns. 
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406. Stone v. Clark, 1 Met. 378. Crafts v. Hibbard, 4 
Met. 452. 1 Greenl. on Ev. $$ 286 — 288. 

The second condition in the deed is void. F%rst, because 
it is repugnant to the grant, and to the incidents of the estate 
granted. Co. Lit. 206 6. Com, Dig. Condition, D. 4. Moore 
v. Savil, 2 Leon. 132. It is manifestly repugnant to the 
grant, unless it be construed to refer only to the land granted 
for a meeting-house. But suck are not its terms. Secondly, 
because it attempts to create a perpetuity against the rules of 
law. Lewis on the Law of Perpetuity, (Amer. ed.) 49, 138, 
139, 386, 396, 397. 1 Jarman on Wills, 219, 220. 

The tenants have performed the first condition in the deed, 
in every particular ; or, if they have not, the demandants have 
accepted the performance so far as it has been made, and have 
waived any further or different performance. Jackson v. 
Crysler, 1 Johns. Cas. 125. This acceptance shows how 
the demandants construed their own grant; and this, as 
already shown by authorities, is a proper source of interpre- 
tation. 

The building of the house, which was not required to be 
built, was connected with the school house, for the preceptor, 
and is in furtheranee of the interests of the school, which was 
one of the purposes of the grantors, as clearly as the support 
of public worship. See Jackson v. Pike, 9 Cow. 69. 

The lease to the Trustees of the Wesleyan Academy is no 
sround of forfeiture. Owners of the fee may make leases for 
as long terms as they please. This is an incident to a fee 
simple estate. ‘The land leased was not that on which the 
meeting-house was erected ; and the rents have not been mis- 
applied. The owner of a fee inay also very clearly make 
mortgages of his estate. After the tenants had performed the 
conditions of their grant, there wis no restriction on alienation 
by them. S%monds v.-Simonds, 3 Met. 558. 

Suaw, C. J. Several questions have been raised and 
elaborately discussed in the present cases, upon which the 
court have found no occasion to express any opinion; the de- 
cision of the cases being, in our opinion, to be determined by 
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the construction of the deed given to Amos Binney and others 
by the demandants. Being a claim for a forfeiture, for an 
alleged breach of a condition subsequent, the words of the 
deed are to be taken most strongly against the grantors and 
in favor of the grantees. 

It is a grave question whether, if the deed were clear and 
explicit on the face of it, and capable of but one construction, 
other contemporaneous written evidence, such as the votes, 
accepted reports, and other records of the demandants, show- 
ing the purpose they had in view in making the deed, the 
terms on which it was intended to be made, and the authority 
conferred on their agents, would have been admissible, to 
control such construction, and give a different effect to their 
deed. ‘The court have not thought it necessary to put the 
decision on that ground, or to decide whether they are admis- 
sible for that purpose, although their votes may be referred to 
in another aspect, to show what construction the grantors put 
on their own deed. 

The purpose of giving the deed is manifest from the deed 
itself, and the relations and circumstances under which it was 
made. The grantors had become a company, holding a 
_ quantity of land for sale, in house lots, the same having been 
recently transferred to them, as such land company, by the 
Lechmere Point Company. It would be manifestly for the 
interest of such a company, and tend to promote a sale of 
their lots, for purposes of habitation, that a provision for pub- 
lic worship, and schools for the education of children, should 
be permanently established ; just as it was for their interest to 
appropriate land gratuitously for streets. 'The consideration 
was a nominal one, and the grant was made to five persons, 
in trust for themselves and for thirty or forty others named. 
The deed was in the common form of a deed by a corporation, 
under its common seal and the hand of their president, and 
purported to be a grant of a lot of 20,000 feet, described, 
bounded on three sides by streets, and on the fourth by their 
own land. It embraced two corner lots of 10,000 feet each. 
It was made to the five persons named, their heirs and assigns. 

VOL. XIII. 30 
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habendum to the several uses, and upon the several trusts, 
and subject to the several conditions, declarations and agree- 
ments thereinafter mentioned ; to wit, in trust for Atherton H. 
Stevens, and twenty eight others named, their heirs and 
assigns, together with such other persons as might associate 
with them for the purpose of the public worship of God, and 
the erection, on said premises granted, of a church or meet- 
ing-house for said worship, as also a house for the clergyman, 
and a school house. And the deed further went on to state, 
that the grant thereby made was upon the express condition 
that the grantees, or cestuts que trust, or some of them, should 
build and finish, within two years from the 9th of November 
1822, on the lot thereby conveyed, a church or meeting-house, 
for the public worship of God, and should also build and 
finish, within three years, a suitable dwelling-house for the 
clergyman, and a school house; and in case said church o1 
meeting-house, and parsonage house, and school house should 
not be built on said lot and finished within the respective 
times named, then the land granted, with its appurtenances, 
was to revert to said Proprietors of the Canal Bridge. 

Had this deed stopped here, it would have been at least 
clear and intelligible, and in conformity with, the votes of the 
corporation, under which the deed was executed by its offi- 
cers. The purpose of the trust was to secure the erection of 
the required buildings within the times hmited, with a view 
to the encouragement of inhabitants to purchase and settle on 
their lands, and thus promote their purposes as a land company 
having such lots for sale. The condition, as thus far expressed, 
was adapted to secure the accomplishment of the declared 
uses and purposes, and the execution of the declared trusts, by 
making the forfeiture depend upon the failure to erect those 
buildings within the times respectively limited. 

But the deed contained another and distinct condition, in 
these words: ‘ And this grant is upon this further condition, 
that the land hereby conveyed shall be forever hereafter 
appropriated to the maintenance and support of the public 
worship of God, as hereinbefore specified, and to no other 
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uses or purposes whatever; otherwise, the same to revert to 
the said corporation of the Canal Bridge, as above mentioned.”’ 

It is upon the alleged breaches of this last condition that 
the demandants at last rely. In the original specification of 
claim, breaches were assigned, of the first condition, that the 
grantees did not erect and build the required buildings within 
the times limited. But they have been waived, and it is con- 
ceded that a church edifice, a school house, and a dwelling- 
house suitable for a parsonage, or clergyman’s house, were 
built within the times limited, or within the term to which 
the time had been extended by the grantors. The breaches 
relied on all consist of acts alleged to have been done by the 
grantees or their assignees, tending to prevent the appropria- 
tion of the whole of the granted premises directly to the 
support of public worship; as, for instance, by using parts of 
it, not adapted to or capable of being used for the direct purposes 
of public worship, to other purposes, by mortgaging or leasing 
parts of it, by which it may be diverted from such use. 

This brings us directly to the consideration of the legai 
character and effect of this condition. It is contended by the 
tenants, that this last condition is inconsistent with and re- 
_pugnant to the grant, the habendum, the trusts, and express 
prior condition of the deed, and is therefore void. 

Upon the fullest consideration, the court are of opinion that 
this last condition is repugnant to the foregoing parts of the 
deed, and is void. It is not only another and further condi- 
tion superadded to those which preceded it, but they are 
repugnant, and cannot both be complied with; so that a com- 
pliance with one would be a violation of the other. If the 
last condition requires the grantees to appropriate the entire 
premises exclusively to the purposes of public worship, it is 
impossible to comply with the other condition, to erect a 
school house and parsonage. If this condition does not re- 
quire the grantees to appropriate the whole of the granted 
premises to the support and maintenance of public worship, 
and to no other uses or purposes whatever, then no breach has 
been assigned or proved. 
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Now, finding that the two conditions are repugnant, and 
cannot both be complied with, one or the other must yield; 
and, in determining which, we consider that the former is 
more favorable to the grantees, that it is most reasonable, and 
best adapted to carry into effect the objects and purposes of 
the grant; and we are of opinion that it must stand, and that 
the subsequent condition must be held void. 

Such being, in our view, the true construction of this deed, 
it is satisfactory to believe that such was the construction of 
the grantors themselves. When the buildings were erected 
and completed, as the grantees supposed, in fulfilment of the 
conditions of the deed, a committee was appointed on their 
request, to examine and report, whether the conditions had 
been performed. This committee reported that they had 
been, and this report was accepted by vote of the demand- 
ants. And, without laying any stress on the previous votes 
of the company, as evidence to control their deed and vary 
its construction from that which its terms would purport, we 
may remark that the first condition was the one apparently 
regarded by those votes as the one relied on and intended to 
be inserted, and that the last condition seems to have been 
inserted without the authority of any vote of the corporation, 
which now appears. 

Demandants nonsutt, in both actions. 


Joun A. Knowues vs. Jonn M. Maynarp. 


A. mortgaged real estate to B., and subsequently leased it, by indenture, to C., 
for five years, reserving rent payable yearly, and then assigned his interest in 
the lease to K.: Between five and six months after the date of the lease, B. 
entered upon the premises for condition broken, to foreclose the mortgage, and C. 
attorned to him, and afterwards accounted with him for the first year’s rent 
reserved in the lease: K. brought an action against C., on a guantum meruit 
count, to recover a portion of the first year’s rent. Held, that the action could 
not be maintained. 


Turis was an action of debt for rent of a stable, &c. The 
plaintiff declared on the lease hereinafter mentioned, and 
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added a count on a quantum meruit for use and occupation. 
The parties submitted the case to the court, upon the follow- 
ing agreed statement of facts: 

‘Isaac Appleton, by an indenture dated April 30th 1844, 
leased to the defendant, for five years from the Ist of May 
1844, a certain stable and sheds in Lowell, at a yearly rent 
of $250, payable yearly; which sum is a fair rent of the 
demised premises. On the 10th of May 1844, said Appleton 
assigned said lease to the plaintiff, who immediately gave no- 
tice of said assignment to the defendant. The defendant 
continued to occupy said demised premises until the com- 
mencement of this action, (August 18th 1845,) and still occu- 
pies them. On the 19th of October 1844, John and Daniel 
Ordway, having a mortgage on said premises, which was 
made before the date of the lease aforesaid, to wit, on the 
2d of November 1837, made peaceable entry upon said 
premises, under said mortgage, for condition broken, and to 
foreclose the same, and claimed of the defendant the rent 
accrued and accruing under the said lease. The defendant 
thereupon attorned to said Ordways, and agreed to pay the 
rent to them. Afterwards, to wit, on the 11th of April 1845, 
the defendant purchased said mortgage of said Ordways, and 
still holds the premises under said purchase. The said Ord- 
ways claimed the rent that had accrued under said lease, and 
at the time of said purchase of the mortgage by the defend- 
ant, the rent from the date of the lease was taken into account 
between said Ordways and the defendant; and the defendant 
made the purchase of the mortgage with the express under- 
standing between him and said Ordways that the rent should 
be extinguished.” 

The agreement of the parties was, that if, upon the fore- 
going facts, the plaintiff was entitled to recover, the defendant 
should be defaulted, and judgment be rendered for the plain- 
tiff for such sum as the court should order; otherwise, that 
the plaintiff should be nonsuited. 

Hopkinson, for the plaintiff. As the lease was made after 
the mortgage, by the mortgagor, and the plaintiff was uo 

30 * 


J5A MIDDLESEX. 


Knowles v. Maynard. 


party to the agreement with the Ordways, he claims an ap- 
portionment of the rent. 

It seems to be understood that rent is not apportionable. 
Ftchburg Cotton Manufactory Corporation v. Melven, 15 
Mass. 268, and Smith v. Shepard, 15 Pick. 147. But those 
were actions of covenant broken. In an action of assumpsit 
or debt on a quantum meruit for use and occupation, it is sub- 
mitted that the law is otherwise. 

The defendant was not bound to pay to the mortgagees the 
rent due before they entered; and for that rent he is liable to 
the plaintiff. And, as was said by Jackson, J. in 15 Mass. 
ubt sup. equity requires that “he should pay a quantum 
meruit.” In Cook v. Jennings, 7 'T. R. 384, Lord Kenyon 
did not deny that freight might be apportioned, according to 
equity, on a quantum meruit, though it could net be in an 
action of covenant on the charter-party of affreightment. 

Wentworth, for the defendant. A mortgagee is not legally 
or equitably bound, in any way, to a lessee who takes a lease 
after the mortgage. Keech v. Hall, 1 Doug. 21. And such 
lessee is bound to pay rent to the mortgagee. Moss v. Gal- 
limore, 1 Doug. 279. See also Pope v. Biggs, 9 Barn. & 
Cres. 245. 4 Kent Com. (5th ed.) 165. Babcock v. Ken- 
nedy, 1 Verm. 457. Smith v. Shepard, 15 Pick. 147. Welch 
v. Adams, 1 Met. 494. Stone v. Patterson, 19 Pick. 476. 
Burden v. Thayer, 3 Met. 76. Massachusetts Hospital Life 
Ins. Co. v. Wilson, 10 Met. 126. Wood v. Partridge, 11 
Mass. 488. Boardman v. Osborn, 23 Pick. 299. 3 Kent 
Com. (5th ed.) 470. Smythe Land. & Ten. 81. . 

An action on a quantum meruit count will not lie to recover 
what is stipulated for by deed. Codman v. Jenkins, 14 
Mass. 93. 

Witpe, J. We think this case cannot be distinguished 
from that of Welch v. Adams, 1 Met. 494, and several other 
cases cited by the defendant’s counsel. In the case of Welch 
v. Adams, it was decided that the tenant of a mortgagor was 
not liable for rent that accrued after the mortgagee had en- 
tered and required that the rent should be paid to himself, and 
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the tenant had agreed to pay him. The case of Smith v. 
Shepard, 15 Pick. 147, was decided on the same principle, 
which is, that the mortgagee, having a title paramount, has a 
right to enter on such lessee and evict him; to prevent which, 
the lessee has the right to pay the rent to the mortgagee. If 
the lessee had refused to pay the rent, and he had thereupon 
been ousted or evicted by the mortgagee, the mortgagor would 
not have been entitled to the rent. It was so decided in 
Fitchburg Cotton Manuf. Corporation v. Melven, 15 Mass. 
268. It follows conclusively, that the lessee, in the present 
case, had a right to attorn to the mortgagee, and to pay the 
rent to him. 

It was argued for the plaintiff, that he was entitled to the 
rent accrued before the entry of the mortgagee; and this 
would be true if the rent had accrued, and was payable be- 
fore the entry ; as was decided in the case of Massachusetts 
Hospital Life Ins. Co. v. Wilson, 10 Met. 126. But in the 
case at bar, the rent was payable annually, and no rent was 
due at the time of the entry of the mortgagee ; and there can 
be no apportionment of the rent. Nor is the defendant liable 
on an implied promise. 

Judgment for the defendant. 


Epeuram Buttrricx vs. Asa Hotpen & another. 


H. made a written agreement with B. to convey certain real estate to B. within 
twenty days, and, before the expiration of twenty days, conveyed the estate to A.: 
B. brought a bill in equity against H. and A. for a specific performance of H.’s 
agreement, and alleged in the bill, that H. and A. unlawfully combined to defraud 
him, and that H. fraudulently conveyed the estate to A., without consideration, 
and that A., before H.’s conveyance to him, had been informed, or had reason to 
believe, that H. had before contracted to convey the estate to B.: A., in his 
answer, denied that the estate was conveyed to him without consideration, or that 
there was any unlawful combination between him and H.; but he admitted that, 
before H. conveyed the estate to him, he had been informed, and that he believed. 
that H. had made some bargain with B. respecting said estate; but that he had 
been informed that the bargain had ceased to be binding, and that H., when he 
conveyed the -*<te to tim, informed him that he (H.) had good right to sell the 
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same to him, and that he had no reason to believe, and did not believe or suspect, 
that H. was under any obligation, at the time when he conveyed the estate to him 
(A) to convey it to B. Held, that this answer put B. to the proof of the facts 
alleged in the bill; and that upon the answer, it did not appear that A had such 
notice of H.’s agreement with B., as would entitle B. to a decree against A. for 
a conveyance of the estate to B. 


Wipe, J. This is a bill to enforce specific performance 
of a written contract by which Asa Holden, one of the de- 
fendants, agreed with the plaintiff, to convey to him all 
Holden’s right and title to sundry parcels of real estate, with 
a release, by his wife, of her right of dower, within twenty 
days from the date of the agreement, upon the plaintiff’s pay- 
ing him four hundred dollars, and the costs of a certain suit. 
The bill alleges that, within the twenty days, the said Holden 
fraudulently conveyed all his right and title to said parcels of 
land to Liberty Bigelow, the other defendant, who holds the 
same in trust for the said Holden, he not having paid to the 
said Holden, nor become bound to pay him any considera- 
tion for the conveyance ; and that, before the said conveyance 
to the said Bigelow, the said Bigelow had been informed, or 
had reason to believe, that the said Holden had before con- 
tracted to convey the same parcels of land to the plaintiff. 

The case has been heard on the bill and answers, and the 
principal question to be decided is, whether the defendant 
Bigelow, at the time of his purchase. from Holden, the other 
defendant, knew, or had been informed, or had reason to be- 
lieve, that the said Holden had contracted to convey the 
premises to the plaintiff, as alleged in the bill. If so, then he 
should be decreed to convey to the plaintiff, in the same 
manner as Holden. Champion v. Brown, 6 Johns. Ch. 402. 

In his answer, the defendant Bigelow admits that he had 


been informed, and believes it to be true, that the said Holden — 


had made some bargain with the plaintiff respecting the 
premises ; but that he had been informed that the contract 
had ceased to be binding, and that Holden, at the time of his 
bargaining with him for the premises, informed him (the said 
Bigelow) that he had good right to sell the same to him, and 
hat he, the said Bigelow, had no reason to believe, and did 
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not believe or suspect, that the said Holden was under any obli- 
gation, at the time of the conveyance to him, the said Bigelow, 
to convey the premises to the plaintiff. He denies, also, that 
the premises were conveyed to him without consideration, or 
in trust for said Holden; and also denies all unlawful com- 
bination with the said Holden, as charged in the bill. 

It has been argued for the plaintiff, that general allegations, 
in an answer containing matters of belief, and conclusions 
from facts not particularly stated, are entitled to little or no 
weight ; and that the rule, requiring two witnesses to contra- 
dict such allegations, does not apply. It is so said in 2 Dan- 
iell Ch. Pract. 984, note. But it is added, that the only effect 
of such an answer is, to put the plaintiff to the proof of the 
facts alleged. This effect, we think, is sufficient, in the pres- 
ent case, upon a hearing on the bill and answer. The court, 
in such a case, will believe what the defendant believes ; 
nothing being proved to the contrary. It is for the plaintiff 
to prove the allegations in the bill, which are denied by the 
answer. 

It has been argued, that the defendant Bigelow, having 
heard that Holden had contracted to convey the premises to 
the plaintiff, was bound to make inquiry, although he was at 
the same time informed that the contract had ceased to be 
binding. But this would be a hard rule, if the defendant 
‘Bigelow believed, as he says he did, the whole information 
he received. And why was he bound to believe one part of 
the information, and to suspect the other part? Vague re- 
ports, and rumors from strangers, as Story, J. remarked, in 
Flagg v. Mann, 2 Sumner, 551, are not a sufficient founda- 
tion on which to charge a purchaser with notice of a title in 
a third person. And in Hine v. Dodd, 2 Atk. 275, where the 
question was, whether the defendant’s claim under a registered 
mortgage should be postponed to the plaintiff’s claim under a 
prior judgment, upon the ground that the defendant had no- 
tice of the judgment before the mortgage was executed, Lord 
Hardwicke remarked, that “apparent fraud, or clear and un- 
doubted notice, would be a proper ground of relief; but 
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suspicion of notice, though a strong suspicion, is not sufficient 
to justify the court in breaking in upon an act of parliament,” 
“or” (as Judge Story remarks, in citing this case) “ upon the 
legal rights of a purchaser.” See also Wildgoose v. Wayland, 
Gouldsb. 147. Sugden on Vendors, c. 23, $$ 2,3. These 
principles seem to us to be well founded, and are decisive of 
the present case. 

The defendant Bigelow is charged with a fraud, fee a gross 
fraud, by combining with Holden, the other defendant, to de- 
prive the plaintiff of the benefit of a lawful contract. Of 
this there is no proof, and the whole charge is denied by both 
the defendants. Bigelow, therefore, must be considered a 
bona fide purchaser; and it is unnecessary to consider the 
question, whether Holden would be liable, if he had not con- 
veyed the premises. If Holden has broken his contract, the 
plaintiff’s remedy is against him for damages. A decree 
against Holden for specific performance would be useless; for 
if he performed the decree, the plaintiff would obtain no 
benefit. Bigelow would still hold the estate. 

Bill dismissed. 

Buttrick, pro se. 

Bancroft, for Bigelow. 

FE’. R. Hoar, for Holden. 
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SamuEL C. SHaApPLeiIGH vs. "T’'HomAS WENTWORTH. 


When a jury are rightly instructed by the court, that their verdict should be for the 
plaintiff, if they find two specific facts, and the jury return a verdict for the plain- 
tiff, stating therein that they return such verdict on the ground that they find one 
of those facts, the court cannot order the verdict to be amended and entered as a 
general verdict for the plaintiff. 


Trover for household furniture. Writ dated August 3d 
1844, At the trial in the court of common pleas, before 
Washburn, J. the plaintiff produced a mortgage of the arti- 
eles described in his writ, made to him by A. T. Bruce, dated 
December 9th 1843, to secure a note for $109, made by said 
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Bruce to him, bearing the same date, and payable in thurty 
days. 

The defendant justified the taking of the said articles, as an 
officer, by virtue of a writ against said Bruce, in favor of one 
Wheeler, his creditor, in which the defendant attached said 
articies, on the 15th of July 1844. And he admitted that the 
plaintiff, after the defendant attached the articles, seasonably 
gave the defendant notice of the mortgage, and the amount 
due on the note, and duly demanded of him payment of that 
amount, pursuant to the Rev. Sts. ¢. 90, § 79. 

Three questions were raised in the case, in regard to which 
evidence was introduced. ‘The first was, whether the mort- 
gage was bona fide, or fraudulent as against Bruce’s creditors. 
The second related to Bruce’s place of business, and whether 
the mortgage, in order to its validity, as against third persons, 
ought, by St. 1843, c. 72, $ 2, to have been recorded in Low- 
ell, as well as in Dracut, where Bruce lived, and where it was 
recorded. ‘The third question arose upon the following testi- 
mony: A witness for the defendant testified, and the fact 
was not controverted, that in the forenoon of the day on 
which Wheeler’s writ was made and served, (July 15th 1844, ) 
the present plaintiff, having learned that Bruce ‘had gone 
into insolvency,’’ went into Bruce’s house, where the mort- 
gaged property was, to find said property, and opened drawers, 
and, in the language of the witness, “‘ made havoc amongst 
it,” and exercised such control over it as he pleased; but the 
testimony did not show whether he retained possession of it 
till Wheeler’s writ was served, or went away, leaving it in 
Bruce’s possession. ‘The testimony further tended to show 
that Wheeler lived in the house with Bruce, and knew of the 
mortgage, and what the plaintiff had done, as above, before 
he sued out his said writ. 

‘The plaintiff’s counsel contended, that if Wheeler knew 
of the existence of the mortgage, before suing out his writ, 
he could not contest its validity, on account of its not having 
been properly recorded. 

The judge instructed the jury, that “if they found the 
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mortgage fraudulent, they should return a verdict for tke 
defendant: ‘That if Bruce’s principal place of business was 
in Lowell, the recording of the mortgage in Dracut was not 
sufficient to give effect to it as a mortgage legally recorded : 
That if the mortgage was legally recorded, it was equivalent 
to a delivery of the mortgaged property, so as to give full 
effect to the mortgage; but if it was not so recorded, it did 
not take effect without some delivery of the property under 
it; and that a mere knowledge, by a creditor, that it had been 
executed, would not give it effect, so as to defeat such credi- 
tor’s attachment of the property included in it: That if 
Shapleigh, the mortgagee, took actual possession of the mort- 
gaged property, under his mortgage, before the property was 
attached by Wheeler, and Wheeler knew of the mortgage, 
and that Shapleigh had possession of the property, at the time 
of the service of his writ, the mortgage would have the same 
effect, as respected such attachment, as if it had been duly 
recorded prior to that time.” 

The jury retired in the early part of the evening of the 
day of the trial, and the officer was directed, by the judge, to 
suffer them to separate, after having agreed upon and sealed 
up their verdict. ‘This they did, and returned into court, 
the next morning, with a sealed verdict, which, upon being 
opened, was found to be in the following form: ‘The jury 
have agreed to render a verdict for the plaintiff, on the ground 
that Mr. Wheeler was knowing to the existence of the mort- 
gage, before the attachment; and render the amount due to 
the plaintiff, ninety nine dollars and forty five cents.” 

The plaintiff thereupon moved, that the jury be instructed 
to retire and bring in a verdict for the plaintiff, or defendant, 
according to the instructions they had received ; or that they 
be directed to return a general verdict for the plaintiff, upon 
the foregoing finding; or that judgment should be rendered 
upon it, as a general verdict. The defendant objected. The 
judge, not deeming himself authorized to commit the case 
again to the jury, under instructions, inasmuch as they had 
been permitted to separate, directed the verdict t» be amended 
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so as to be in the form of a general verdict for the plaintiff; 
which was done, and the verdict, so amended, was affirmed 
and recorded. ‘I'o this proceeding the defendant alleged ex- 
ceptions. 

B. F'. Butler, for the defendant. A verdict must find all 
the material matters in issue, or it cannot stand. 6 Dane Ab. 
236. Haston v. Collier, 1 Missouri Rep. 421. In the present 
case, the verdict has not found facts sufficient to sustain it 
under the instructions of the court. The St. of 1843, c. 72, 
§ 2, requires that a mortgage of goods shall be recorded in 
two towns, in certain cases. The jury have not passed upon 
that fact. Besides; there was no evidence that the plaintiff 
ever had possession of the mortgaged property; and the 
jury have not found that he had. They have only found that 
“Wheeler was knowing to the existence of the mortgage, 
before the attachment.” This fact alone does not warrant a 
verdict for the plaintiff. ; 

A special verdict cannot be enlarged by construction. 
Lawrence v. Beaubien, 2 Bailey, 623. Little v. Larrabee, 2 
Greenl. 37. 

J. G. Abbott, for the plaintiff. The court can amend a 
verdict, and “ work it into form,” 
enter it as a general verdict. Before a verdict, which is out 
of the common form, is affirmed, there is always a discussion 
between the judge and the jury, and the jury’s meaning is 
ascertained. See Foster v. Jackson, Hob. 54. Porter v. 
Rummery, 10 Mass. 64. Hawks v. Crofton, 2 Bur. 698. 
Ropps v. Barker, 4 Pick. 242. 

The St. of 1843, c. 72, as to recording a mortgage in the 
town where the mortgagor principally transacts his business, 
as well as in the town where he resides, is merely directory. 
Notice of the mortgage is sufficient; actual notice being 
better than constructive notice by the record. See Car- 
rington v. Smith, 8 Pick. 419. Adams v. Wheeler, 10 
Pick. 199. ; 

The court of common pleas, in ordering the verdict to be 
entered as a general verdict, exercised a discretionary power, 
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with which this court will not interfere. Whitney v. Thayer, 
5 Pick. 528. 

Butler, in reply. In Roberts v. Fockbottom Co. 7 Met. 
46, this court interfered with the exercise of the discretionary 
power of the court of common pleas to work a verdict into 
form. | 

Suaw, C. J. Without deciding the question, whether an 
unrecorded mortgage of personal property is valid against an 
attaching creditor with notice, the court are of opinion that 
this verdict cannot be sustained. 

The verdict, as first returned, was not such as to warrant a 
direction to the jury to change their finding, as of course, into 
a general verdict for the plaintiff. They had been directed, 
that if the attaching creditor had actual notice, and if the 
mortgagee took actual possession before the attachment, and 
retained it till the property was attached, they should find for 
the plaintiff. The jury returned the first fact, that the attach- 
ing creditor had notice, and said nothing of the other, viz. 
whether the mortgagee took and retained possession. With- 
out the latter, it is very clear that the mortgage could not be 
valid ; and that it afforded no authority to enter a general 
verdict for the plaintiff. See Travis v. Bishop, (ante, 304.) 

Verdict set aside, and a new trial ordered. 


| 


Royaut Cau vs. Sotomon C. Caer. 


A. had an interest in the exclusive use, in Manchester, (N. H.) of a certain patent 
machine, and B. haa an interest in the exclusive use of the same machine in 
Lowell: S. was using said machine, in Manchester, without right: A. gave to 
B. a power of attorney, authorizing him to take such steps, in A.’s name, as B. 
might judge to be necessary or expedient, by suit at law or otherwise, to prevent 
S. from using, letting or selling said machine, in Manchester, and also authorizing 
B. to sell to S. the right to use said machine in Manchester: And by a parol 
agreement between A. and B., B. was to have, as his compensation for his services 
under said power of attorney, one half of what he should recover or receive of S,: 
B. rendered services, under said power, for which he was entitled, by said parol. 
agreement, to twenty five dollars: A. afterwards assigned his right to the usa 
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of said machine to C., with notice of B.’s claim on A., and with authority to C. 
to revoke said power of attorney given to L., upon paying B. twenty five dollars: 
C. promised B. to pay him said sum, and B. consented to the revocation of the 
power of attorney: B. afterwards brought an action against C. to recover said 
sum of twenty five dollars. Held, that the parol agreement between A, and B. was 
not illegal and void on the ground of maintenance and champerty, but was a valid 
agreement; that C.’s promise to pay B. said sum was on a good and sufficient 
consideration; and that the action could be maintained. 


AssumpsiT, on the money counts, to recover twenty five 
dollars. At the trial in the court of common pleas, before 
Wells, C.J. the plaintiff gave evidence that, on the 19th of 
February 1845, the firm of Harry Leeds & Co. of Manchester 
(N. H.) made to him a power of attorney, the purpose of 
which was expressed in these words: “For us, and in our 
names, to take such steps as he shall judge to be necessary 
and expedient, either by suit at law or otherwise, to prevent 
Baldwin & Stevens of Manchester from running or using, in 
any way, or letting to others, or selling, Hutchinson’s Patent 
Planing Machine, which we have the exclusive right to use 
in the town of Manchester, and the exclusive right to sell the 
right to use the same in the said town of Manchester. And 
we further authorize and empower our said attorney, for us, 
and in our name, to sell to said Baldwin & Stevens, at such 
price as he shall think reasonable, the right to use one, and 
one only, of Hutchinson’s Patent Planing Machines in said 
town of Manchester. And-we hereby ratify and confirm all 
the lawful doings of our said attorney in the premises, and 
give him power to do all things necessary to the execution of 
this trust, as fully as we ourselves could do, if personally 
present and acting in the premises.” 

The plaintiff also gave evidence that, at the time when 
this power of attorney was given to him, the said Harry 
Leeds & Co. claimed to be the sole owners of the Hutchinson 
patent, for the said town of Manchester, and that the plaintiff 
was largely interested in the same patent right, in the city of 
Lowell; and he offered to prove that Baldwin & Stevens 
were running one of said planing machines in Manches- 
ter, alleging that the patent was void. It was in evidence 
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that when said power of attorney was given, it was agreed 
between the parties thereto that the plaintiff was to receive, 
for his personal services rendered under said power, one half 
of all that he might receive or collect by virtue of said power; 
and that said power was executed at said Manchester. 

The plaintiff also offered to give evidence tending to prove. 
that he had rendered services, in selling said machine, under 
said power of attorney, and that, after said services had been 
rendered, the said power was given up, and that the defend- 
ant became liable to pay the sum of twenty five dollars for 
such services and the giving up of said power. 

The judge ruled that the contract made by the parties to 
said power of attorney, as to the manner in which the plain- 
tiff should be paid for his services, was void, as against the 
policy of the law, and illegal, and that no action could be 
maintained for services rendered under said power; and he 
directed a verdict for the defendant, which was returned by 
the jury. The plaintiff alleged exceptions. 

Before the argument, the parties agreed that the evidence 
which the plaintiff offered to give at the trial, and which 
was contained in depositions, should be considered by the 
court, and that the bill of exceptions should be deemed 
amended accordingly. 'The additional facts, contained in 
those depositions, are stated in the opinion of the court. 

J. G. Abbott, for the plaintiff. 

Morse, for the defendant. 

Suaw, C. J. As we understand the case, it was as follows: 
Leeds &. Co, claimed to have an interest in the exclusive use 
of a patent planing machine in the town of Manchester, 
N. H., in which town Baldwin & Stevens were working the 
same machine, as Leeds & Co. alleged, without right. Call, 
the plaintiff, had an interest in the same patent at Lowell. 
Leeds & Co. executed a power of attorney to Call, the plain- 
tiff, authorizing him, by suit or otherwise, to restrain Baldwin 
& Stevens from using the machine at Manchester, and prom- 
ised him half of what he should recover or receive for his 
compensation. Call took some measures under this authority, 
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and afterwards Leeds & Co. assigned their interest to the de- 
fendant, Calef, with notice of Call’s claim, and with power to 
revoke the power given to Call upon paying him what was 
due to him. Calef and Call had an interview, at which the 
former promised to pay the plaintiff twenty five dollars for his 
services, for which this suit is brought, and Call consented to 
the revocation of the power of attorney. The defence is, 
that this original agreement between the plaintiff and Leeds & 
Co. was void, on the ground of maintenance and champerty. 

The court are of opinion, that this forms no good defence. 
Manchester and Lowell were towns near each other; and the 
unauthorized use of the patent right in one would diminish 
the value and profits of the patent in the other. ‘There- 
fore the plaintiff had a direct interest, concurrent with that of 
Leeds & Co., in preventing the violation of the patent right, 
so that an agreement to act in the name of the patentee, or 
his assigns, to prevent such violation, and bring suits, if neces- 
sary, for that purpose, in the benefit of which he would 
largely, though indirectly, share, was not such unlawful main- 
tenance or champerty as to render the agreement void. 

There was a good consideration for this promise from the 
defendant to the plaintiff, in this: Leeds & Co. assigned 
their rights to the defendant, and authorized him to revoke 
the plaintiff’s authority, on payment of his costs, and the 
assent of the plaintiff to such revocation constituted a good 
consideration for the express promise. 

Verdict set aside, and a new trial ordered. 


CoMMONWEALTH vs. Ouiver Brown. 


On the trial of an indictment, which alleged that the defendant erected and main 
tained a building for the purpose of manufacturing neat’s-foot oil therein, and 
boiled and tried putrid meats, &c. therein, by means whereof noisome and offen- 
sive smells issued from the building, to the common nuisance of the citizens, it 
appeared in evidence that noisome and offensive smells issued from other parts 
of the defendant’s premises, near the said building, by reason of the use made, 
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near thereto, but not therein, of the materials boiled and tried in the building. 
Held, that the jury, in deciding whether the defendant was guilty of the offence 
charged in the indicment, could not take into account any offensive smells that 
did not issue from the building. 


THE indictment in this case alleged, that the defendant, on 
the Ist of January 1845, at Charlestown, “near to a public 
street and common highway there, and also near to the 
dwelling houses of divers citizens there situate and being, 
did unlawfully erect, build and maintain a certain building, 
for the purpose of making and manufacturing neat’s-foot oil 
therein, and did unlawfully and injuriously make and set up, 
place and maintain, in the said building, divers furnaces, 
stoves, caldrons, coppers and boilers, to wit, five furnaces, five 
stoves, five caldrons, five coppers, and five boilers, for the 
purpose of boiling and trying putrid meat, bones, heads, feet 
and other materials used in the manufacture of neat’s-foot oil ; 
and that he, on the day and year aforesaid, and on divers 
other days and times,” &c. “ unlawfully and injuriously did 
boil, try and mix together divers large quantities of putrid 
meat, bones, cattle’s heads, and cattle’s feet, and other mate- 
rials used in the making and manufacturing of neat’s-foot oil, 
for the purpose of making and manufacturing the same into 
neat’s-foot oil; by reason of which said premises, divers not- 
some and unwholesome smokes, vapors, smells and stenches, 
on the days and times aforesaid, were emitted and issued 
from the said building, so that the air, on the several days 
and times aforesaid, at Charlestown aforesaid, was thereby 
greatly filled and impregnated,” &c. ‘“‘and was rendered, and 
bezame and was corrupted, offensive and unwholesome; to 
the great damage and common nuisance,” &c. 

At the trial in the court of common pleas, before Cushing, 
J. it appeared that the defendant was the owner of a lot of 
land, in Charlestown, extending from Main Street to tide 
water in Miller’s River ; that his dwelling-house stood on the 
end of the lot next to the street, and that at the other end of 
the lot, he had a building, two stories high, built about fifteen 
years before the trial, standing 200 feet or more from said 
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street, in which building he had for many years carried on 
the business of making neat’s-foot oil, by boiling cattle’s 
heads, feet, &c. And there was evidence tending to prove 
that the process of boiling produced very no!some and offen- 
sive smells. It was also in evidence, that the defendant kept 
hogs in a yard at the west end and south side of his oil 
works, and that the bones and other materials used in making 
the oil, after being boiled and the oil taken off, were thrown 
into the hog yard, and that, after the hogs had eaten off the 
fleshy parts, the bones were thrown into a separate enclosure, 
where they were stirred up, from time to time, in order that 
they might be washed by the tide water; that the bones were 
carted away from this enclosure, at different times, as pur- 
chasers wanted them. And there was evidence tending to 
show that the emptying of the kett!es, the stirring up and 
the carting away of the bones, produced an intolerable stench. 

On this evidence, the defendant contended that, as it was 
alleged in the indictment, that the stenches, which caused the 
supposed nuisance, were emitted and issued from the defend- 
ant’s building, the jury must confine themselves to the con- 
sideration of the smells proved to have issued and been 
emitted from the building, and could not take into account, 
in finding their verdict, any stenches arising from other parts 
of the defendant’s premises. Aud the defendant requested 
the court so to instruct the jury. But the court declined to 
give such instruction, and instructed the jury that, in deciding 
the cuestion of the defendant’s guilt, they might take into 
account, not only such smells as were proved to have issued 
from his building, but also the smells aud stenches arising 
from any part of his premises occupied for the purpose of 
making neat’s-foot oil. The jury returned a verdict against 
the defendant, and he alleged exceptions to the said instruc- 
‘tions. 

Buttrick, for the defendant. 

Nelson, (District Attorney,) for the Commonwealth. 

Suaw, C.J. The defendant contended, at the trial, that 
the jury, under this indictinent, must be confined to the smells 
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emitted from the building, and could not consider those pro- ~ 
ceeding from other'causes. But the court refused so to in- 
struct the jury, but instructed them, that in deciding the 
question of the defendant’s guilt, they might take into ac- 
count not only such smells as issned from his building, but 
also the smells and stenches arising from any part of his 
premises occupied for the purpose of making neat’s-foot oil. 

It appears to the court, that this direction was too broad, 
and permitted the defendant to be found guilty of a nuisance 
not charged in the indictment. Without going back to the 
critical niceties, which have sometimes been resorted to, in 
considering the sufficiency of an indictment, it is a great and 
salutary principle of the common law, sanctioned and enforced 
by our declaration of rights, art. 12, that the crime or offence, 
to which a man is called to answer, shall be “fully and 
plainly, substantially and formally described” in the indict- 
ment. It is to that alone he answers; that alone is within 
the issue, and is the subject of proof. 

In applying these rules, it appears to us, that the nuisance, 
arising from the hog yard and heaps of bones, was not charged 
in the indictment, was not traversed by the plea, and of course 
not in issue, and could not be taken into consideration, in de- 
ciding the question, whether the defendant was guilty on that 
indictment. 

Verdict set aside, and a new trial granted. 
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Samuet W. Loox vs. T'Homas BRADLEY. 


Wohnen the right of all the inhabitants of a town to fish in a certain pond and creek 
is tried on the general issue, in a suit between two of them, the other inhabitants 
are competent witnesses to prove such right, although the defendant files a 
specification of defence, in which he sets forth such right. Aliter, before St. 1836, 
ce. 273, when such right was put in issue on a special plea in bar. 


Trespass for breaking and entering the plaintiff’s close in 
Tisbury, in the county of Dukes county, subverting his soil, 
tearing down his building, and taking and carrying away fifty 
thousand alewives from his fishery in said close. 

The defendant pleaded the general issue, and filed the 
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following specifications of defence: 1. That, at the time of 
the alleged trespass, the plaintiff was not the owner of the soil 
upon which the acts, charged to have been done by the de- 
fendant, were committed ; and that the plaintiff was not in 
possession of the same. 2. That, at the time of the alleged 
trespass, and for more than forty years prior thereto, all the 
inhabitants of the town of Tisbury had an easement, or right 
of way, to pass and repass over all the lands described in the 
plaintiff ’s writ, and to remain there, for the purpose of taking 
fish in Chappaquonsett Pond and Creek, and that no person 
has, during all that period, held any title to said lands, except 
as subject to the easement aforesaid. 3. That, at the time 
of, and long prior to, the acts complained of, there had been 
a clear dedication to the public of the use of the lands afore- 
said, or so much thereof as is necessary for fishing in Chappa- 
quonsett Pond and Creek. 4. That, at the time of the 
alleged trespass, there was, and prior thereto, from time im- 
memorial, there had been, in the waters of Chappaquonsett 
Pond and Creek — the same being the premises described in 
the plaintiff’s writ — a common and free fishery for the taking 
of alewives and herrings, by all the inhabitants of Tisbury, 
which the plaintiff, against law, and without right, had here- 
tofore attempted to convert into an exclusive fishery for his 
own use; and that all the acts, done and committed by the 
defendant, were done in the exercise of his legal rights, for 
the protection and preservation of the common and free 
fishery aforesaid. ; 

At the trial, at the last May term at Barnstable, before 
Hubbard, J. the defendant, to prove the facts relied upon in 
his specifications aforesaid, offered John Holmes as a witness. 
He was objected to by the plaintiff’s counsel, on the ground 
that he was an inhabitant of Tisbury, and therefore interested 
in the event of the suit; and the judge ruled that he was not 
a competent witness, for the reason above stated, and rejected 
his testimony. The defendant was thereupon defaulted, un- 
der an agreement that if the whole court should be of opinion 
that the above ruling was correct, the inhabitants of Tisbury 
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should be excluded as witnesses ; and that, if the defendant 
should offer to prove the facts relied upon by him, by other 
witnesses, the default should be taken off, and the cause stand 
for trial. 

Clifford, for the defendant. Under the rules of pleading, 
prescribed by S¢. 1836, c. 273, the cases of Lufkin v. Has- 
Kell, 3 Pick. 356, and Odiorne v. Wade, 8 Pick. 518, on 
which the judge founded his ruling, are not applicable. In 
those cases, inhabitants of certain towns were held to be in- 
competent to prove that all the inhabitants of those towns 
had the rights which the defendants had put in issue by a 
special plea. A verdict sustaining or negativing such a plea 
would be evidence for or against any other inhabitant, on the 
trial of the same question. And so all the inhabitants would 
be interested in the event of the suit, and not competent 
witnesses. But under the general issue, which alone can be 
now pleaded, a judgment or verdict would have no such effect. 
It would not appear that the verdict was founded on any such 
right as is suggested in the specification. So that the in- 
habitants of Tisbury are interested only in the question, and 
not in the event of the suit, and are competent witnesses for 
each other, according to the doctrine established in Bent v. 
Baker, 3 T. R. 27, and never since questioned. See 1 
Greenl. on Ev. $$ 175, 331, 386 §& seg. Smith v. Sher- 
wood, 4 Connect. 276. 

Z. Scudder, for the plaintiff. If a specification of defence, 
under Sz. 1836, c. 273, is not to be taken as a plea in bar, 
and to have the same effect, so far as it respects the present 
question, then the competency of witnesses is affected by a 
new rule of pleading, which was not established with a view 
to any such effect. See Prewit v. Tilly, 1 Car. & P. 140. 
1 Greenl. on Ev. $ 405. Lord Falmouth v. George, 5 Bing. 
286. Gould v. James, 6 Cow. 369. Moore v. Griffin, 9 
Shepley, 350. 

A prescription for a common right of fishery, as appur- 
tenant to a particular township, is void, and as absurd as a 
prescription would be for travelling the king’s highway, as 
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appurtenant to a particular estate. Angell on Tide Waters, 
(2d ed.) 274. 

Suaw, C. J. We think the inhabitants of Tisbury were 
competent witnesses, and should have been admitted. In 
Lufkin v. Haskell, 3 Pick. 356, and Odiorne v. Wade, 8 
Pick. 518, it was decided, that the inhabitants were not com- 
petent to prove a right of way for all the inhabitants, ora 
right in all the inhabitants to take shell fish. The right for 
all the inhabitants, not as a corporation, but as individuals, 
was put in issue, and the cases were decided upon the ground 
that a verdict against the plaintiff would, by the common law, 
be evidence, if not a bar, in any suit he might bring against 
any other inhabitant ; and so those inhabitants were interest- 
ed in the event of the suit. Reed v. Jackson, 1 East, 355. 
But now, there being no special plea, and no issue joined 
upon the point of custom, the judgment in this suit could 
not be used as evidence for or against the witness. The case 
then is brought back to the general rule, established by Bent 
v. Baker, 3 'T. R. 27, that where the interest of the witness 
is in the question, and not in the event of the suit, it is too 
remote and contingent, and does not render him incompetent. 

New trial granted. 


Vireinta McCay vs. Jostan C. Parker, Jr. & others. 


By the Rey. Sts. c. 49, § 1, an infant, who is accused of being the father of a bastard 
child, on a complaint made to a justice of the peace by the mother, may be re- 
quired to give bond, with sureties, to appear and answer to such complaint, at the 
next court of common pleas, and to abide the order of the court thereon; and 
his infancy is no defence, either for him or his sureties, to an action on such 
bond. 

In a suit on such bond, given by an infant, neither the principal nor the sureties 
can defend on either of the following grounds; viz. because it does not appear, 
from the record of the justice who issued the warrant against the party accused, 
and before whom the party accused was brought on the warrant, that the mother 
made complaint to the justice, previously to her examination by him; or because 
the mother, being an infant, made her complaint personally, and not by her next 
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friend or guardian; or because such warrant directed the officer to bring the party 
accused before the justice who issued it, or before some other justice ; or because 
the warrant directed the officer to bring the party accused before the justice, to 
find sureties for his personal appearance at the next term of the court of common 
pleas; or because the order of the justice was, that the party accused should give 
bond for his personal appearance at court, and to abide and perform the order or 
orders of the court ; or because the accused party’s appearance at court was by 
attorney. 


Dest on a bond, executed on the 28th of February 1846, 
by Josiah C. Parker, jr. as principal, and the other defendants, 
as his sureties. ‘The condition of the bond was, that whereas 
the plaintiff, upon her examination, on oath, before a justice of 
the peace, had accused said Josiah C. of being the father of a 
bastard child, of which she was likely to be delivered, and 
that said justice had ordered him to give sureties for his ap- 
pearance at the court of common pleas, to be held at Barn- 
stable, in April 1846, then and there to answer to the said 
accusation ; if said Josiah C. should appear at the said court, 
’ and answer to the said accusation, and abide the order of the 
court thereon, the bond should be void; otherwise, should 
remain in force. 

The case was submitted to the court, on the following 
statement of facts: The plaintiff, on the 25th of February 
1846, made complaint in writing, and on oath, to a justice 
of the peace, alleging that she was with child, and that the 
child. was likely to be born a bastard, and accusing Josiah C. 
Parker, jr. of being the father of said child, &c. and praying 
that said Parker might be apprehended, and held to answer 
to said complaint and accusation. On the same day, said 
justice issued a warrant against said Parker, directed to the 
sheriff of the county of Barnstable, or his deputy, or either 
of the constables of the town of Barnstable, requiring either 
of them forthwith to apprehend the said Josiah C. Parker, jr. 
and to bring him before said justice, or some other justice of 
the peace in and for said county of Barnstable, to find sure- 
ties, as well for his personal appearance at the next court of 
common pleas, &c. as that he should abide such order or 
orders as should then and there be taken, in pursuance of a 
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law of the Commonwealth in such case made and provided. 
The recital, which was in the warrant, and which preceded 
the aforesaid direction to the officer to apprehend said Parker, 
was in these words: ‘ Whereas Virginia McCall of Barn- 
stable in the county of Barnstable, single woman, by her 
voluntary examination, hath declared that she is with child, 
and that the said child is likely to be born a bastard, and 
accuses Josiah C. Parker, jr. of Barnstable in the county of 
Barnstable, mariner, of being the father of said child, and 
hath prayed process against the said Josiah C. Parker, jr.” 
The record of said justice showed that said Parker was 
brought before him, on the 28th of February 1846, ‘ by 
virtue of a warrant duly issued upon the voluntary examina- 
tion and accusation of Virginia McCall,” (setting forth the 
substance of said examination and accusation,) and that, upon 
the reading of said Virginia’s accusation to said Parker, and 
upon his being asked by said justice, whether he was guilty 
or not guilty of the offence charged upon him in the said 
examination and accusation, he pleaded and said he was not 
guilty. The said record then concluded as follows: “ But, 
after a due investigation and examination, it appears to me 
that the said Josiah C. Parker, jr. is guilty of the offence 
aforesaid. It is therefore considered and ordered by me, the 
said justice, that the said Josiah C. Parker, jr. give bond in 
the sum of five hundred dollars, with sufficient sureties, for 


his personal appearance at the next court of common pleas to” 


be held,” &c. in April 1846, “to answer to such charge, and 
to abide and perform such order or orders, as shall then and 
there be made, and to stand committed till he comply with 
the above order.”’ 

The plaintiff’s complaint was entered in the court of 
common pleas for the county of Barnstable, at April term 
1846, when the parties appeared; and it then appéaring that 
the complainant had not been delivered of the child men- 
tioned in her complaint, the case was continued to the ensu- 
ing September term of said court, when, for the same reason, 
the case was again continued to April term 1847. At that 
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term, the said Virginia presented to said court her complaint, 
alleging therein, by herself, and by her next friend, Charles 
Lewis, that she was delivered of a bastard child, on the 7th 
of October 1846; that Josiah C. Parker, jr. of Barnstable was 
the father of said child, (stating the time and place when and 
where the child was begotten ;) that on the 25th of February 
1846, she made complaint to a justice of the peace, (naming 
him,) ‘‘and desired to institute a prosecution against said 
Parker, whom she then accused of being the father of said 
child ; that thereupon the said justice took her accusation and 
examination in writing, under oath, respecting the person 
accused, the time and place when and where the complainant 
was begotten with child, and respecting such other circum- 
stances as the said justice then judged necessary for the dis- 
covery of the truth of said accusation:’’ 'That said justice 
issued his warrant, on which said Parker was arrested and 
carried before said justice, who, after hearing him in his de- 
fence, required him to give a bond to the complainant, with 
sufficient’ sureties, in the sum of $500, to appear and answer 
to said complaint, &c. with which requisition the said Parker 
complied, as by the record thereof and by the bond, in court 
_ to be produced, will appear: ‘That the cause founded upon 
said accusation was entered in court and continued from term 
to term: That having been put upon the discovery of the 
truth respecting said accusation, in the time of her travail in 
the birth of said child, she did thereupon accuse the said 
Parker of being the father of said child, of which she was 
then about to be delivered; and that she had continued con- 
stant in such accusation. Wherefore she prayed that the said 
Parker might be held to answer to her complaint and accusa- 
tion, and be adjudged the father of said child, and stand 
charged with the maintenance thereof, with the assistance of 
the mother, in such manner as the court should be pleased to 
order. 

Charles Lewis appeared and was admitted, by the court, as 
next friend of said Virginia, (who was then an infant,) to 
prosecute said complaint ; and thereupon the said Josiah C. 
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Parker, jr. withdrew, and, though solemnly called to come 
into court and answer to said complaint and accusation, did 
not appear, but made default. 

The said Josiah C. Parker, jr. at the time of the execution 
of the bond in suit, was under the age of twenty one years, 
and this fact was known to all parties concerned. At the 
April term of the court of common pleas, in 1846, and at the 
following September term, an appearance, by attorney, was 
entered for said Parker; which appearance was withdrawn ~ 
at April term 1847. Said Parker was under the age of twenty 
one years when he was defaulted, as aforesaid, but was more 
than twenty one years old when the writ in this suit on the 
bond was served upon him. 

Upon these facts, it was agreed by the parties, that if this 
action were maintainable against either or all of the defend- 
ants, the court should “render such judgment therein as to 
law and justice shall appertain.” 

Z. Scudder, for the plaintiff. The principal obligor is 
bound, though he was an infant when he executed the bond. 
He was required, by the Rev. Sts. c. 49, $ 1, to execute it. 
or be committed to prison; there being no exception of in- 
fants in the statute, and no such exception being implied, 
from the nature of the case, or the rules of law applicable to 
such a case. And infants ‘are bound by all acts which they 
are obliged by law to do.” Per Parsons, C. J. 6 Mass. 80. 
Plaintiffs in replevin are obliged to give bonds to the defend- 
ant; and it seems from the case of Blood v. Harrington, 8 
Pick. 552, that an infant plaintiff is liable on such bond. So 
an infant must give a bail bond, if he can have bail; for the 
sureties on such bond are not liable, unless there is a prin- 
cipal. Beanv. Parker, 17 Mass. 591. See also Wood v. 
Washburn, 2 Pick. 24. An infant, committed in execution, 
is entitled to a discharge, in New York, on assigning his 
property ; and such assignment is valid, under the statute 
which authorizes ‘every person”? to make it. People v. 
Mullin, 25 Wend. 698. There are divers other contracts by 
which infants are bound. See Bac. Ab. Infancy & Age, L. 
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1 Jarman on Wills, 28. 2 Kent Com. (5th ed.) 243. Butler 
v. Breck, 7 Met. 164. They are also liable for costs, in 
actions which they are enabled to prosecute. Smith v. 
Floyd, 1 Pick. 275. 

At the worst, the bond is voidable only, and not void as to 
the principal. Zouch v. Parsons, 3 Bur. 1799. 1 Amer. 
Leading Cases, 108 § seg. And in such cases the sureties 
are held, though the principal may avoid the contract. 

It will be objected, that the proceedings before the justice 
were so defective and irregular that the principal obligor may 
avoid the bond for duress, even if he would otherwise be 
bound by it. If this were so, the sureties would still be 
held; duress of the principal being no defence for the surety. 
Huscombe v. Standing, Cro. Jac. 187. 20 Amer. Jurist, 26. 
But there is no fatal defect in those proceedings. 

It will be objected, that the warrant, which was issued for 
the apprehension of the principal defendant, did not allege 
that the plaintiff’s complaint against him was made on oath. 
But the Rev. Sts. c. 135, § 2, do not require this allegation in 
a warrant in criminal cases, though they require that the com- 
plaint shall be on oath. ‘‘ The substance of the accusation ” 
is all that is required to be recited in the warrant. See Don- 
ahoe v. Shed, 8 Met. 326. Commonwealth v. Moore, 19 
Pick. 339. Besides; the process, on which the principal 
defendant was arrested, was a civil process, in which, a for- 
tiori, the oath need not appear on the warrant. Marsh v. 
Bancroft, 1 Met. 497. Williams v. Campbell, 3 Met. 209. 
Marston v. Jenness, 11 N. Hamp. 156. 

It will also be objected, that the warrant commanded the 
officer to bring Parker before the magistrate who issued it, 
“‘ or some other justice of the peace;”’ and Fisher v. Shat- 
tuck, 17 Pick. 252, will be relied on. This might have been 
a fatal objection, if the officer had carried Parker before an- 
other justice ; but, as he was carried before the proper magis- 
trate, this direction in the warrant may be treated as mere 
surplusage. See Chapel v. Congdon, 18 Pick. 257. Be- 
sides ; this was matter of form only, and should have been 
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excepted to at an earlier period. After a party has appeared 
and given bond, he cannot take this objection. Robie v. 
McNiece, 7 Verm. 419. Schooler v. Commonwealth, Litt. Sel. 
Cas. 89. Walker v. Commonwealth, 3 A. K. Marsh. 356. 
See also Cooke v. Gibbs, 3 Mass. 193. Carlisle v. Weston, 
21 Pick. 535. 

The defendants may perhaps object, that the warrant or- 
dered Parker to be brought before the justice, ‘to find sure- 
ties,’ instead of ordering that he should be brought, ‘to be 
heard,” &c. But, if this was a defect in the warrant, it was 
cured by the subsequent words, viz. ‘‘in pursuance of a law 
of the Commonwealth.” Besides; the justice’s record shows 
that Parker was heard, upon being brought before the justice. 

The order of the justice will, perhaps, be objected to, 
because it was for Parker’s ‘“ personal appearance,” and ‘to 
abide and perform” the order or orders of the court ; whereas 
the Rev. Sts. c. 49, $ 1, authorize the justice to require a 
party ‘‘to give bond to appear and answer, and to abide the 
order of the court.” But it is clear that the appearance re- 
quired by the statute, $ 6, is a personal appearance, because, 
by $ 4, the party charged, if found guilty, is to give bond, 
with sureties. And the word ‘perform’ means no more than 
the word ‘abide.’ See Taylor v. Hughes, 3 Greenl. 433. 
Corson v. Tuttle, 1: Appleton, 409. 

The appearance of Parker, by attorney, though he was a 
minor, is no objection, in proceedings like this. And if he 
ought, in strictness, to have appeared by guardian, yet the 
proceedings will stand until reversed on error, or quashed on 
certiorari. Knapp v. Crosby, 1 Mass. 479. Austin v. 
Charlestown Female Seminary, 8 Met. 196. And the plain- 
tiff might well proceed without the intervention of her next 
friend. Low v. Mitchell, 6 Shepley, 372. 

H. A. Scudder, (Clifford was with him,) for the defend- 
ants. ‘The proceedings against the principal in the bond were 
so irregular as to render it void for duress to him. It is also 
void by reason of his infancy. 

I. The irregularities, which put Parker under duress, are 
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numerous. (1.) It does not appear that the plaintiff made 
any complaint to the magistrate, previously to her examina- 
tion, according to the provision in Rev. Sts. c. 49, $ 1. 
(2.) The plaintiff should have proceeded by her guardian or 
next friend, and not in her own name only. Hinman v. 
Taylor, 2 Connect. 357. And this ground of defence can be 
taken, without bringing a writ of error or of certiorari. 
Wilbur v. Crane, 13 Pick. 288. See also Mariner v. Dyer, 
2 Greenl. 165. Marston v. Jenness, 11 N. Hamp. 156. 
(3.) The-bond is void because the warrant, on which Parker 
was arrested, was void; it being made returnable before 
‘‘some other justice.” F¥%sher v. Shattuck, 17 Pick. 252. 
The officer might have returned the warrant before what 
justice he pleased. 1 Chit. Crim. Law, 29. The cases cited 
for the plaintiff, to show that this objection comes too late, 
were processes against adults. But Parker was an infant, and 
could not plead nor appoint an attorney to plead for him. 
This is the first time that he has had a standing in court. 
There is no estoppel or presumption against him, by reason 
of any prior proceeding in the case; as there would have 
been, if there had been an order of filiation, or if he had 
appeared and pleaded in a legal way. (4.) The warrant 
was not according to the Rev. Sts. c. 49; but Parker was 
brought before the justice to give bond with sureties for his 
‘personal appearance, &c. He was therefore under duress, 
which avoids the bond. Richardson v. Duncan, 3 N. Hamp. 
508. Bac. Ab. Duress, A. 20 Amer. Jurist, 23. (5.) Par- 
ker’s appearance should have been by guardian ; the proceed- 
ing being acivil one. As he did not so appear, the proceed- 
ings against him were erroneous, and his detention was 
duress. Knapp v. Crosby, 1 Mass. 479. Hill v. Wells, 6 
Pick. 104. Arnold v. Sandford, 14 Johns. 417. Chit. Con. 
(5th Amer. ed.) 857. (6.) The Rev. Sts. c. 49, $ 1, provide 
that the magistrate, ‘after hearing” the party in his defence, 
“may require him to give bond.” But an infant cannot 
appear, except by guardian; nor can he be heard without 
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appearing. The magistrate’s order was therefore void, and 
the bond was also void for duress. 

The bond was for the appearance of Parker, and for per- 
forming the order of court. But it does not appear from the 
record that he did not appear; and no order was made, which 
he failed to perform. Admitting the bond to be valid, no 
breach of it is shown. 

II. Infancy is a defence to this bond. The Rev. Sts. e. 
49, $ 1, do not necessarily require the party to give his own 
bond. 'The words “any woman,” in the same section, do 
not authorize a married woman to make complaints. And 
why should the words “the person” or ‘the party accused ” 
include infants? In Rev. Sts. c. 135, $ 20, special provision 
is made for taking the recognizance of married women and 
minors, as witnesses. 

An infant’s bond is void at common law; especially where, 
as in this case, it is a penal bond, and necessarily prejudicial 
tohim. Whitney v. Dutch, 14 Mass. 461. Oliver v. Houd- 
let, 13 Mass. 239. Vent v. Osgood, 19 Pick. 573. Jordan 
v. Lovejoy, 20 Pick. 86. . Co. Lit. 172 a. <Ayliff v. Archdale, 
Cro. Eliz. 920. Charnock v. Worsley, 1 Leon. 114. Keane 
v. Boycott, 2 H. B. 511. Baylis v. Dineley, 3 M. & S. 477. 
U. States v. Bainbridge, 1 Mason, 82. At the least, the bond 
is voidable ; and that is sufficient for this defence. And if 
the principal is not bound, the sureties cannot be held, in a 
case like this. TJ'hompson v. Lockwood, 15 Johns. 256. 
Fisher v. Shattuck, 17 Pick. 252. Hazard v. Irwin, 18 
Pick. 104. 

Wipe, J. Several objections have been raised to the 
validity of the bond now in suit, arising from the facts ap- 
pearing by the record of the proceedings before the justice, 
and in the court of common pleas, upon which I will briefly 
state the opinion of the court. 

Most of the objections are founded on the alleged irregular- 
ity of the proceedings; the principal objection being, that 
the principal defendant was a minor, and that a guardian ad 
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litem ought to have been appointed to defend him against the 
plaintiff ’s accusation. But, admitting that such a guardian 
should have been appointed, we think it clear that the omis- 
sion does not render the proceedings void, but only erroneous ; 
and that they are valid, and can only be reversed and set aside 
on a writ of certiorari. And the same principle applies to 
the other objections to the proceedings. The objection, 
therefore, that the bond was given under duress cannot be 
maintained. ‘This case differs from that of Fisher v. Shat- 
tuck, 17 Pick. 252; for in that case the justice had no juris- 
diction, and the whole proceedings were coram non judice. 
The remaining objection to the action is, that the defend- 
ants are not liable, because the principal in the bond was a 
minor. ‘To this objection it has been answered, that the 
statute requires that the party accused, under the bastardy 
act, should give bond, and there is no exception of minors, 
as there is in the Rev. Sts. c. 135, § 20, as to witnesses, being 
married women or minors; and it has been argued, that it 
must, from the nature of the subject, have been intended that 
minors should not be excepted. And the rule laid down by 
Lord Wilmot, as to the construction of similar statutes, is appli- 
cable. He says, ‘‘many cases have been put, where the law 
implies an exception, and takes infants out of the general 
words, by what is called a virtual exception. I have looked 
through all the cases; and the only inference to be drawn 
from them is, that where the words of a law, in their com- 
mon and ordinary signification, are sufficient to include in- 
fants, the virtual exception must be drawn from the intention 
of the legislature, manifested by other parts of the law; from 
the general purpose and design of the law; and from the 
subject matter of it.” Harlof Buckinghamshire v. Drury, 
Wilmot, 194. By this rule of construction, we are of opinion 
that the Rev. Sts. c. 49, $ 1, must be so construed as to in- 
clude infants. The justice is authorized to require the party 
accused ‘‘to give bond, with sufficient sureties, to appear and 
answer to the said complaint, at the next court of common 
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pleas, and to abide the order of court thereon, and may order 
him to be committed, until such bond shall be given.” 

From this language of the statute, and the nature of the 
subject, there seems no reason to doubt that it was intended 
to include minors. This is not a case entitling the minor to 
any privilege. He is liable for costs; he may contract mar- 
riage ; and there appears to be no objection to his giving bond 
as the statute requires. 


Judgment for the plaintiff. 


Betuvet PENNIMAN vs. BenzsamMiIn RopMAN. 


P. and R. made a written submission to arbitrators of all accounts, claims and 
demands which they had against each other, of whatever name or nature; all 
which claims they agreed to make respectively, each against the other, before the 
arbitrators, who should consider the same, and whose report should be final: At 
the time of the submission, there were conflicting claims, between P. and R., 
respecting certain real estate, and these claims were laid by them before the 
arbitrators, who awarded, in full of all matters submitted, (among other things,) 
that R. should convey to P., his heirs and assigns forever, by a deed of warranty, 
a certain strip of land, and should execute a deed, releasing to P. all R.’s right 
and estate in a certain passage way, to which land and passage way they had con- 
flicting claims. Held, that the terms of the submission included the parties’ 
claims concerning real as well as personal property; that the arbitrators were 
thereby authorized to direct R. to make such deeds; and that P. might maintain 
a bill in equity to enforce specific performance, by R., of that part of the award. 


Wipe, J. This is a bill in equity to compel a specific 
performance of the award of arbitrators. ‘The bill sets out 
the submission, as follows: 

‘‘December 2ist 1843. Know all men by these presents, 
that Bethuel Penniman and Benjamin Rodman, both of New 
Bedford in the county of Bristol, have agreed to submit all 
accounts, claims and demands, which they now have against 
each other, of whatever name or nature, and whether found- 
ed in-law or equity, to the determination and award of” 
[seven men named ;] ‘all which claims they agree to make 
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respectively, each against the other, before said referees, who 
shall consider the same with reference to equity and justice, 
as well as law, and the report of whom, or the major part of 
whom, being made in the presence of the parties, (in case 
they shall choose to be present, after due notice from the 
referees, for that purpose,) as soon as may be, shall be final 
therein. Benj. Rodman. Bethuel Penniman.” 

The bill also sets out the award, signed by all the arbitra- . 
tors, who determined, ‘in full of all matters referred” to 
them, as follows: ‘ F'%rst, that said Rodman shall convey, or 
cause to be conveyed, to the said Penniman, his heirs and 
assigns forever, by a good and sufficient deed of warranty, 
free and discharged from all incumbrances, a certain strip of 
land” [described]. ‘ Second. The said Rodman shall also 
execute a good and sufficient deed of release to the said Pen- 
niman, his heirs and assigns forever, of all the right, title, 
interest and estate, which he now has by virtue of any deed 
or right whatever, as well as all the right, title, interest and 
estate, which he may have had to” a certain “lane or pas- 
sage, 25 feet in width, on and subsequent to the 14th day of 
January, A. D. 1825, by virtue of a deed of that date from 


_ said Penniman, and shall warrant the same to said Penniman 


against all persons claiming from or under said Rodman. 
Third, that said Penniman shall convey to said Rodman, 
his heirs and assigns forever, by a good and sufficient deed 
of warranty, the one undivided half part of a certain build- 
ing, used as a mill,” [described,] ‘together with the undi- 
vided half part of the mill dam and mill pond attached to 
said mill, as well as all such rights and privileges as usually 
pertain to a mill. Fourth, that said Rodman shall pay or 
cause to be paid to said Penniman the sum of $485-40,” ‘as 
a final balance upon all the accounts, claims, &c. submitted 
by said parties.” 

The bill avers that the plaintiff had tendered and offered to 
perform all things required to be done on his part, and had 
requested the defendant to perform the award on his part 
which he refused to do. 
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The defendant demurs to the bill; and the first cause of 
demurrer is, that the court has no jurisdiction of the subject 
matter of the bill. But the question of jurisdiction, in this 
case, is not distinguishable from that of Jones v. Boston Mill 
Corporation, 4 Pick. 507, a case which was very well con- 
sidered ; and the decision seems to us to be well founded on 
principle and on the authorities. See 2 Story on Eq. $ 1458. 
By the submission, the parties agree that the award of the 
arbitrators shall be final as to the matters submitted; which is 
virtually a contract between them, by which each party agrees 
to perform whatever the arbitrators shall lawfully direct to be 
done and performed by them respectively. Wood v. Grif- 
fith, 1 Swanst. 54. Blundell v. Brettargh, 17 Ves. 241. 

The other ground of defence is, that the arbitrators had 
no authority to award and direct conveyances of real es- 
tate. 

The bill alleges that, at the time of the submission, there 
was a controversy, or conflicting claims, between the parties, 
respecting real estate, and that these claims were laid before 
the arbitrators. It is clear, therefore, that the parties intended 
to submit their claims against each other, as to the real estate 
in controversy ; and the words of the submission are suf- 
ficiently comprehensive to embrace these claims. 'The terms 
of the submission are general, and embrace all accounts, 
claims and demands which the parties had against each other 
at the time of the submission. That their claims concerning 
real as well as personal property were designated by these 
general terms is, we think, unquestionable, and that the arbi- 
trators were thereby authorized to direct the conveyances 
mentioned in their award. It is not necessary that the arbi- 
trators should be specially, and in terms, authorized to direct 
such conveyances, if the general terms are sufficient to show 
that the parties intended to give them such authority. So it 
was decided in Nellick v. Addams, 15 Johns. 197 ; and that 
decision is supported by the cases there cited. See also 
Byers v. Van Deusen, 5 Wend. 268. We think, therefore, 
there is no ground for saying that the arbitrators have 
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exceeded their authority, so that the defendant is not bound 
to perform their award. 
Demurrer overruled. 
Eliot, in support of the demurrer. 
O. Prescott, for the plaintiff. 


| 


Marcus Morton & another vs. Siuas Dean. 


A sale at auction is within the statute of frauds, and the auctioneer is the agent of 
the buyer and the seller, and his memorandum takes a case out of the statute, as 
well where lands as where chattels are sold: But his memorandum must refer 
to the conditions of sale, and must state the material terms of the agreement, or 
the case will be within the statute. 

An auctioneer, on selling real estate to S. D. at auction, after reading or exhibiting 
written conditions of sale, made this memorandum in writing: ‘* Sale, on account 
of Messrs. Morton and Dean, assignees of the Taunton Iron Company, of the 
real estate, nail works, water privilege, buildings and machinery, agreeable to the 
plans and schedule herewith. Sale to Silas Dean for $30,300. April 5, 1843.” 
Held, that as this memorandum did not contain nor refer to the conditions of 
sale, it did not take the case out of the statute of frauds. 


Assumpsit. ‘The plaintiffs’ declaration alleged that they, 
as assignees of the Taunton Iron Company, exposed certain 
real estate for sale, on the 5th of April 1843, and that the 
same was struck off to the defendant, who was the highest 
bidder therefor, for the sum of $30,300; that they executed 
and tendered to the defendant a good and sufficient deed of 
said estate; that the defendant refused to receive the deed, 
and to pay for the estate, according to the terms of the sale: 
that the plaintiffs afterwards, on the 17th of May 1843, of- 
fered the same estate for saie at public auction, and that it 
was sold for a less sum than was bid therefor by the defend- 
ant, at the first auction. 

At the trial in the court of common pleas, before Cushing, 
J. the plaintiffs gave in evidence the following memoran- 
dum, made by the auctioneer at the time of the sale to the 
defendant: “Sale, on account of Messrs. Morton and Dean, 
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assignees of the Taunton Iron Company, of the real estate, nail 
works, water privilege, buildings and machinery, agreeable to 
the plan and schedule herewith. Sale to Silas Dean for 
$30,300. April 5, 1843.” The plaintiffs also gave in evi- 
dence a deed of the estate sold, dated April 5th 1843, exe- 
cuted by them to the defendant, with evidence tending to 
show a tender of the same to him on the 27th of said April, 
and a refusal by him to receive it, and a second sale of said 
estate, by the plaintiffs, on the 17th of May 1843, for a sum 
less than $30,300. A plan of the estate was also given in 
evidence, and the court left it to the jury to decide whether 
it was the same plan that was exhibited by the auctioneer, at 
the time of the sale to the defendant. 

It also appeared in evidence that written conditions of sale 
were exhibited or read by the auctioneer, at the time of said 
sale. 

The defendant’s counsel objected, that this action could 
not be maintained, for the following reason: “ That the mem- 
orandum, offered and relied upon by the plaintiffs, is not such 
a memorandum as will bind the defendant, by taking the case 
out of the operation of the statute of frauds.” 

The court overruled this objection, and instructed the jury, 
that if they believed the plaintiffs’ evidence, and were satis- 
fied that there was no unfairness in the first or second sale, 
the plaintiffs were entitled to recover, and that the measure 
of damages was the difference between the defendant’s bid 
and the sum for which the property was afterwards sold, with 
interest from the time of the tender of the deed to the de- 
fendant. 

The jury returned a verdict for the plaintiffs for $5,300, 
and the defendant alleged exceptions. 

Eddy, for the defendant. The statute of frauds (Rev. 
Sts. c. 74, § 1) is a defence to this action: ‘No action shall — 
be brought upon any contract for the sale of lands, tenements 
or hereditaments, or of any interest in or concerning them, 
unless the promise, contract or agreement, upon which such 
action shall be brought, or some memorandum or note thereof, 
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shall be in writing, and signed by the party to be charged 
therewith, or by some person thereunto by him lawfully au- 
thorized.” 

Assuming that an auctioneer is the buyer’s agent, with au- 
thority to sign the buyer’s name, yet the memorandum should 
purport to be an auctioneer’s paper, in order to give it effect 
against the buyer. ‘The memorandum in this case does not 
purport to be made by an auctioneer. 

Besides ; the memorandum does not contain the terms or 
conditions of sale, nor make any reference to them. This 
defect is conclusive against the maintenance of the action. 
2 Kent Com. (5th ed.) 511. Hinde v. Whitehouse, 7 Hast, 
558. Kenworthy v. Schofield, 2 Barn. & Cres. 945. Atwood 
v. Cobb, 16 Pick. 230. Clinan v. Cooke, 1 Scho. & Lef. 22. 
Blagden v. Bradbear, 12 Ves. 471. Grant v. Naylor, 4 
Cranch, 224. Boydell v. Drummond, 11 Fast, 142. Pow- 
ell v. Edmunds, 12 East, 6. Trustees of Baptist Church 
in Ithaca v. Bigelow, 16 Wend. 28. Jacob v. Kirk, 2 M. & 
Rob. 221. Freeport v. Bartol, 3 Greenl. 340. 

Is an auctioneer the agent of both parties, with authority 
to make a memorandum of the contract, and sign their names? 
Even in England, it is held that he is not, in all cases, and 
of course. W#artlett v. Purnell, 4 Adolph. & Ellis, 792. 
And judges in FHngland have expressed their regret that the 
first case in which a factor or auctioneer was held to be such 
agent, was not overturned before any others were decided on 
it. See 2 Taunt. 45. 3 Ves. & Beames, 59. 1 Jac. & 
Walk. 351. Chief Justice Eyre, and Sir Wiiliam Grant, and 
the court of common pleas, held that though an auctioneer 
was decided to be agent of both parties in the sale of chat- 
tels, yet that he was not such agent ina sale of land. Stans- 
field v. Johnson, 1 Esp. R. 101. Buckmaster v. Harrop, 7 
Nes. 341. Walker v. Constable, 1 Bos. & Pul. 307. As this 
question has never been decided in this Commonwealth, the 
court can pause at the threshold, (to use Mr. Justice Dewey’s 
language, in 9 Met. 488,) before they have embarrassed them- 
selves by any unfortunate precedent of their own. 
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Eliot & N. Morton, for the plaintiffs. This court has 
decided, conformably to the English decisions, that sales at 
auction are within the statute of frauds. Davis v. Rowell, 
2 Pick. 64. And the decisions in the different States, as well 
as in England, have settled the doctrine, that an auctioneer is 
the agent of both parties, whether in the sale of goods or of 
real estate, and has authority to sign the promise, contract or 
agreement, or a memorandum or note thereof, for the party 
to be charged therewith. Story on Agency, § 27. 2 Kent. 
Com. (5th ed.) 539. Cleaves v. Foss, and Inhabitants of 
Alna v. Plummer, 4 Greenl. 1, 258. McComb v. Wright, 
4 Johns. Ch. 659, 666. Bird v. Boulter, 4 Barn. & Adolph. 
443. Gordon v. Sims, 2 McCord Ch. 165. Chit. Con. (5th 
Amer. ed.) 304, 403. 1 Greenl. on Ev. § 269. 

The memorandum, in this case, if it had been signed by 
the defendant, would have been sufficient to bind him; and 
a memorandum, when signed by the auctioneer, requires no 
additional particularity. See Penniman v. Hartshorn, 13 
Mass. 91. EH’ gerton v. Mathews, 6 East, 307. Saunderson 
v. Jackson, 2 Bos. & Pul. 238. Hawkins v. Chace, 19 Pick. 
502. Batturs v. Sellers, 5 Har. & J. 117. Hicks v. Whit- 
more, 12 Wend. 548. Clason v. Bailey, 14 Johns. 484. 
1 Hovenden on Frauds, 195. 

Coffin replied. 

By tHe court. A sale at auction is within the statute of 
frauds, and the auctioneer, who makes the sale, is the agent 
of both parties, and his memorandum will take the case out 
of the statute, as well when lands as when chattels are sold. 
But the memorandum of sale must refer to the conditions of 
sale, or the case will be within the statute. Where the con- 
nexion between the memorandum and the conditions is to be 
proved entirely by parol evidence, it is within the mischief 
intended to be prevented by the statute. The terms of the 
agreement, which are material, must be stated in writing. 
As the memorandum, in this case, does not refer to the condi- 
tions of sale, the sale itself cannot be enforced. ‘The author- 
ities are ccnclusive on these points. 

Verdict set aside. 
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Nosue Canepy vs. Witui1amM Haskins. 


A testator made the following devise in 1775: ‘I give to my brother W.’s son N., 
during his natural life, (after the decease of my wife,) and to his eldest male heir, 
and after his decease and to said male heirs and assigns forever, all and singular, 
my homestead,” &c.: At the time of making the devise, N. had no issue; but he 
afterwards had several children, of whom the third son alone survived him. 
Held, that N. took a life estate only, and that, at his decease, his surviving son 
took an estate in tail male. 


Tuis was a writ of entry, and the case was submitted to 
the court upon the following statement of facts: 

Barnabas Canedy, on the 31st of March 1775, being then 
seized of the demanded premises, and other lands and tene- 
ments, after giving to his wife the use and improvement of all - 
his real estate during her life, devised, among other things, as 
follows: “Item. I give, grant and convey unto my brother 
William Canedy’s son, Noble Canedy, during his natural life, 
(that is, after the decease of my said wife Elizabeth Canedy,) 
and at his decease to his eldest male heir, and after his de- 
cease and to said male heirs and assigns forever, all and singu- 
lar, my homestead in Taunton and Middleborough, with all 
my houses, barns, out-houses and orchards on said lands, and 
part of a cedar swamp, known by the name of John Thrash- 
er’s cedar swamp, more or less. Likewise all the rights I own 
-in the eleventh lot in Assonet cedar swamp, (provided he, the 
said Noble Canedy, pay the sums hereafter mentioned,) and 
one half of my wearing apparel.” ‘The will, in which the 
above devise was made, was proved and allowed on the 30th 
of July 1776; and the demanded premises are a part of the 
said John Thrasher’s cedar swamp. 

The demandant claims the demanded premises, as eldest 
male heir of Noble Canedy mentioned in said will, and it is 
agreed that he was the only male child that survived the said 
‘devisee, Noble Canedy. Said devisee went into possession 
of the estate devised to him, as aforesaid, after the death of 
said Elizabeth, (who survived the said Barnabas, the testator, 
and died a few years after his decease,) and continued to 
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hold the demanded premises, until he conveyed the same, as 
hereinafter mentioned, and died in the year 1840. 

Said Noble, the devisee, had seven children, who were all 
born after the decease of the testator. Two sons, the eldest 
born and the youngest, died in infancy. ‘Three children sur- 
vived him, viz. the demandant and two daughters of full age 
at his decease. Barnabas, the second son, (the demandant 
being the third,) died in 1815, of full age, but unmarried and 
without issue. Said Noble, the devisee, also left a grandson 
and great grandson, the legal representatives of a deceased 
. daughter. 

On the 25th of May 1810, said Noble, the devisee named 
in said will, by deed of that date, for a valuable considera- 
tion, and bona fide, attested by two credible witnesses, and 
July acknowledged and recorded, conveyed the demanded 
premises to his said son Barnabas, and his son in law James 
P. Reed; both said grantees being then of full age. On the 
15th of October 1810, the said Barnabas and James P., by 
their deed of that date, for a valuable consideration, and bona 
fide, and duly attested by two credible witnesses, and duly 
acknowledged and recorded, conveyed the same to the tenant. 

It was agreed that if, on these facts, the court should be of 
opinion that the demandant is entitled to recover the de- 
manded premises, the tenant should be defaulted, and judg- 
ment be entered for the demandant; otherwise, that the de- 
mandant should become nonsuit. 

Eddy, for the demandant. No son of the devisee survived 
him, except the demandant. ‘The eldest son died in infancy, 
and one older than the demandant lived to be of full age, but 
died 25 years before the devisee. As the devisee had no issue 
when the will was made, it is manifest that the testator, by 
the words “male heir,” intended the eldest of the devisee’s 


issue male, if any, who should be alive at the devisee’s de- 


cease, aud not any issue which should be born and die while 
he held the life estate. It is also clear that Noble Canedy, 
the express devisee for life, took an estate for life only; and 
there is no rule of law by which it can be changed into an 
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estate in tail or in fee. ‘Therefore the dved, which he made 
to his son Barnabas, and to his son in law Reed, conveyed an 
estate for his life only, and is no bar to the claim ‘of the de- 
mandant. It is as clear that the demandant has an estate tail 
in the demanded premises, or an estate in fee, and that the 
remainder, as claimed by the demandant, is a good contingent 
remainder. See Fearne, 9,340. Archer’s case, 1 Co. 66, 
and 1 And. 37. Ginger v. White, and Groodtitle v. Wod- 
hull, Willes, 348, 592. T'yte v. Willis, Cas. Temp. Talb. 1. 
Doe v. Laming, 2 Bur. 1100. Co. Lit. 8 6. Hargrave’s note. 

The rule in Shelley’s case, 1 Co. 93 b. (though it was in 
force here when this will was made) does not apply to the 
present case. rst. Because the limitation after Noble Can- 
edy’s decease is not to his heirs, either general or special, but 
to one of them, that is, the eldest male; and even if the 
plural word had been used, the rule would not have applied, 
if the testator did not use it in a legal sense. Cruise’s Dig. 
tit. 38, c 10, $$ 31-42. Jones v. Morgan, 1 Bro. C. C. 
206. Doe v. Laming, 2 Bur. 1100. Bagshaw v. Spencer, 
1 Ves. sen. 142, and Belt’s note. Szsson v. Seabury, 1 Sum- 
ner, 251, 257, and cases there cited. Second. Because fur- 
ther words of limitation, superadded to the word “heir,” 
indicate an intent to use the word in a restricted sense, as 
designatio persone. 1 Co. 66. 2 Bur. 1110. Richardson v. 
- Wheatland, 7 Met. 175. Now there are, in the case at bar, 
such words of limitation superadded to the devise to Noble’s 
eldest male heir, viz. ‘to said male heirs and assigns for 
ever ;” which is a sufficient indication of an intent that the 
eldest male heir should take by purchase, as a new stock of 
descent. Bennett v. Morris, 5 Rawle, 9. Dunwoodie v. 
Reed, 3 8S. & R. 435. Osborne v. Shrieve, 3 Mason, 391. 
1 Hargrave’s Law T'racts, 575-577. 1 Preston on Estates, 
369. 4 Kent Com. (5th ed.) 221. 7 Met. ubi sup. 

Though there is a son of Noble Kennedy’s daughter still 
living, yet there can be no pretence that he is the male heir 
contemplated by the devisor. He who takes the remainder 
must be both heir and heir male, and the son of a daughtei 
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who is heir shall not take. Durdant v. Burchet, Skin. 
205. 

W. Baylies, for the tenant. Noble Canedy, the devisee, 
took an estate tail, by force of that maxim of the common 
law, called the rule in Shelley’s case, viz. that where an es- 
tate of freehold is limited to a person, and the same instru- 
ment contains a limitation, either mediate or immediate, to 
his heirs, or the heirs of his body, the word ‘heirs’ is a 
word of limitation; that is, the ancestor takes the whole 
estate comprised in this term. Thus, if the limitation be to 
the heirs of his body, he takes a fee tail; if to his heirs gen- 
eral, a fee simple. 2 Jarman on Wills, (1st Amer. ed.) 241 6. 
4 Kent Com. (1st ed.) 206, 207. 1 Preston on Estates, 
263. ‘Though attempts have been made, from time to time, 
to break in upon this rule, yet it has been firmly established, 
by numerous decisions, as an axiom of the English law of 
real property, and was a part of the law of Massachusetts, at 
the time of the death of Barnabas Canedy, the testator, and 
for a long time after, and must govern this case, if the case 
be brought within it. 

The devise is to Noble Canedy, during his natural life, and 
at his decease to his eldest male heir. The law supplies the 
words ‘‘of his body,” if necessary to effectuate the intention 
of the testator. ‘The words ‘male heir,’ or ‘male heirs,’ 
in a will, mean male heir or male heirs of the body. Denn 
v. Slater, 5 T. R. 335. 4 Dane Ab. 626. 1 Roberts on 
Wills, 538. 

The circumstance on which much stress has, been laid, by 
the demandant’s counsel, viz. that the devise is to Noble 
Canedy, expressly during his natural life, cannot, of itself, 
have any influence to change or affect the character of the 
devise. He had a freehold estate, by the express terms of the 
will, and that is all which the rule in Shelley’s case requires. 
Coulson v. Coulson, 2 Stra. 1125. Robinson v. Robinson, 
1 Bur. 38. Doe v. Cooper, 1 East, 229. Perrin v. Blake, 
4 Bur. 2579. Doe v. Applin, 4 T. R. 82. Dubber v. 
Trollope, 2 Preston on Estates, 538. In all these cases, there 
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was no express limitation of the estate to the first taker for 
life; and in three of them there were negative words. Yet 
it was held that he took an estate tail, by force of the other 
terms of the devise. And an examination of all the decisions 
on this point will result in the conclusion so strongly stated 
in 2 Jarman on Wills, 246; namely, ‘that words, however 
positive and unequivocal, expressly negativing the continu- 
ance of the ancestor’s estate beyond the period of its primary 
express limitation, will not exclude the rule.” 

The next question is, whether the words ‘eldest male 
heir”’ are words of limitation or of purchase. And if they 
are words of limitation, and not words of purchase, in their 
ordinary and technical import, the further question arises, 
whether they are made words of purchase by subsequent 
words of superaddition. 'These questions reach the essential 
and vital parts of the case. 

The words “ heir,” ‘heir male,” “heir of the bicep not- 
withstanding the prefix “ first,” “next,” or “ eldest,’ are, in 
their proper technical import, words of limitation, and not of 
purchase, and are never to be taken as words of purchase, 
unless to answer the intent of the testator, so plainly and 
clearly expressed and manifested, that nobody can misunder- 
stand it. ‘This proposition is sustained by numerous decis- 
ions; but an extended citation of them is not necessary. In 
2 Jarman on Wills, 233, 234, the law is thus stated: “It is 
clear that the words ‘heir of the body’ (in the singular) 
operate as words of limitation, and consequently confer an 
estate tail. Nor is the effect varied by the word ‘next’ or 
‘first’ being prefixed to the word ‘heir.’’”? Powell on De- 
vises, (Ist ed.) 361-363, is also very full on this point. 
These authorities, with those hereafter to be cited under this 
head, establish the following points: (1.) A devise to a man 
and his ‘first heir male,” in the singular number, can have 
no other effect than a devise to a man and his “ heir male,” 
in the singular number. (2.) A devise to a man and his 
‘heir male,’”’ will have the same effect as a devise to a man 
and his ‘‘heirs male.” (3.) An express estate for life, devised, 
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will be of as little consequence in the one case as in the other. 
Dubber v. Trollope, 2 Preston on Estates, 538. Goodright 
v. Pullyn, 2 Ld. Raym. 1437. Burley’s case, cited by Lord 
Hale, in 1 Vent. 230. Denn v. Slater, 5 T.R. 337. Com. Dig. 
Estates by Devise, N. 5. 4 Dane Ab. 630. It is true that 
Lord Coke says, (Co. Lit. 8 b.) “ if aman give land to a man 
and to his heir in the singular number, he hath but an estate 
for life; for his heir cannot take a fee simple by descent, 
because he is but one; and therefore, in that case, his heir 
shall take nothing.” But Mr. Hargrave, in his note on this 
dictum, says, ‘‘ according to many authorities, heir may be 
nomen collectivum as well in a deed as a will, and operate in 
both in the same manner as heirs in the plural number.” And 
this opinion of Lord Coke seems to have but little foundation 
in the text of Littleton, as is shown by C. J. Eyre, in Dub- 
ber v. Trollope, 2 Preston on Estates, 542. But if this opin- 
ion or dictum were correct, it is not perceived how, taken all 
together, it could operate in favor of the present demandant. 
It thus appears that the words of the devise ‘“‘to Noble 
Canedy, during his natural life, and at his decease to his eldest 
male heir,” in their proper technical import, conferred on 
Noble Canedy, the devisee in the will, an estate tail. Are the 
superadded words sufficient and powerful enough to convert 
these words of limitation into words of purchase, and cut 
down an estate tail to a life estate? ‘To effect this change, it 
is necessary (as already stated) that the superadded words 
should show clearly, and beyond all doubt, that such was the 
intent of the testator. Poole v. Poole, 3 Bos. & Pul. 627. 
Jesson v. Wright, 2 Bligh, 1. 2 Jarman on Wills, 280, 305. 
This doctrine was recognized by Story, J. in Sisson v. Sea- 
bury, 1 Sumner, 257. | 
In commenting on a few of the cases cited for the demand- 
ant, it is to be kept in mind that the words ‘child,’ ‘chil- 
dren,’ ‘son,’ or ‘sons,’ are not equivalent to the word ‘heir’ 
or ‘heirs.’ They are not, according to their technical and 
legal import, prima facie, words of limitation, like the word 
‘heir’ or ‘heirs,’ though they may be made so, by piain and 
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unequivocal evidence. ‘This distinguishes the present case 
from that of Sisson v. Seabury, and from several other cases 
cited on the other side. 

The case of Doe v. Laming, 2 Bur. 1110, is examined 
by Mr. Jarman, who concludes his comment by sayiug, “‘ we 
may then reasonably hope never to hear that case again cited 
as an authority in a court of law.” 2 Jarman on Wills, 288. 
Yet this is the case which Story, J. refers to, in emphatic 
terms, as fully sustaining his decision in the case of Sisson 
v. Seabury. 

The judgment of the court of King’s Bench, in Perrin v. 
Blake, 4 Bur. 2579, was reversed in the Exchequer Chamber. 
Lord Brougham, in speaking of the decision of the King’s 
Bench, in that case, says, ‘that it was erroneous, no lawyer 
ean doubt.” 

Archer’s case, 1 Co. 66, contains the strength and substance 
of most of the cases cited for the demandant. It is, in fact, 
a compendium of the material points upon which the de- 
mandant’s case is put. In that case, there was a devise to the 
father for life, and after to his next heir male, and to the heirs 
male of the body of such next heir male; and it was agreed 
by the court that this was a contingent remainder to the heir, 
and that the father was but tenant for life; and he having 
made a feoffment of the devised land, it was held that such 
contingent remainder was destroyed. The true ground of 
this decision seems to be, that the superadded words, or sub- 
sequent limitation, “to the heirs male of such heir male” 
(confining the succession to the next heir male and his line 
exclusively) necessarily implied that the testator used the 
words ‘next heir male ” as words of purchase, and not of 
limitation. And so far, it may be that Archer’s case is an 
authority in a case under similar circumstances. But the 
words of superaddition, in the devise to Noble Canedy, are 
very different, viz. “and after his decease and to said male 
heirs and assigns forever.”” Do these words, “after his de- 
cease,” refer to “ his eldest male heir,” or are they tautological 


396 BRISTOL, PLYMOUTH, &c. 


Canedy v. Haskins. 


—a mere repetition—and so refer to Noble Canedy? 
And whose heirs are “ said male heirs”? The word ‘heirs ” 
had not been used before. ‘The words are not to the heirs 
male of the body of said eldest male heir, nor to Azs male 
heirs. And it will require an unreasonable latitude to give 
the words of this testator the same construction which the 
words in Archer’s case received. If these words, “ said male 
heirs” have reference to the words ‘‘said male heir,” the ref- 
erence was made to them, by the testator, as nomen collecti- 
vum; he having used them as such, and meaning no more, 
by the words “eldest male heir,”’ and ‘ said male heirs,’”’ than 
to point out the order of succession which the-law itself had 
prescribed, and not intending to restrain and limit the devise 
to his eldest son and his male heirs. And to infer such intent 
from obscure and ambiguous words, and phrases of uncertain 
and doubtful meaning, by conjecture and guessing, would be 
to set aside a rule of law, which requires that such intent, in 
order to avail, shall be clearly intelligible and unequivocal ; 
otherwise, that the superadded words shall be rejected. 

That there were two life estates, as suggested by the de- 
mandant’s counsel, is a circumstance that can have no influ- 
ence in the construction of the devise. No life estate inter- 
vened between Noble Canedy’s freehold, and the subsequent 
limitation; and though the widow might have survived him, 
yet she did not. If she had, it would have made no dif- 
ference. 

If Noble Canedy took an estate tail, the entail has been 
barred by the deeds in the case, and a complete title has 
vested in the tenant. ‘This is not denied by the demandant’s 
counsel. 

It may be further suggested for the tenant, that the deeds 
contain the usual covenants of warranty ; and that if Noble 
Canedy was but a tenant for life, still, upon the authority of 
Archer’s case, (if all the resolutions in that case can be ap- 
plied to this,) the remainder was destroyed ; or if the ances- 
tor’s warranty was binding upon the demandant, then, upon 
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the principle of collateral warranty, or presumed assets, the 
demandant’s title would be defeated ; the covenant of war- 
ranty operating asa bar. 4 Dane Ab. 320. 

Barnabas Canedy, one of the grantors in the deeds, was, at 
the time of their execution, the eldest son, then living, of 
Noble Canedy, and his heir apparent. The first born son, 
however, of Noble Canedy, was the Barnabas Canedy who 
died in infancy ; and if the words “heir” or “heirs” are to 
be taken as words of purchase, synonymously with ‘ son,” 
“sons,” “child,” and “children,” then these questions may 
be suggested: At what time did the estate vest in the first 
born son, or in the eldest son living at the death of the tenant 
for life? In him who first came within and answered the 
description, or in him who answered it at the death of the 
tenant tor life? If it vested in the first Barnabas, then did 
not the demandant take in common with others ? 

Greenleaf, in reply. ‘This case turns, as the tenant’s coun- 
sel has said, upon the question, whether the words, ‘“ eldest 
male heir,”’ in the will under discussion, are to be interpreted 
as words of limitation or words of purchase. As the testa- 
tor’s intent is to govern, the question is purely one of inter- 
pretation. 

The rule in Shelley’s case has always been considered as 
of more absolute control in its application to deeds than to 
wills. 4 Kent Com. (5th ed.) 216. In wills, too, the lan- 
guage is to receive its plain and popular exposition, except 
where the technical phraseology of the law is employed; in 
which case only is the strict legal sense to be adopted. 

The defence rests not only on a stern application of the 
rule in Shelley’s case, but on pressing that rule beyond its 
just limits. The original reasons for that rule never existed 
in this country. And in England, courts of equity have not 
held themselves bound by it in regard to equitable estates, 
though limited in the very words of the rule; and the courts 
of law there have adhered to it, as a rule of property, appli- 
cable only to cases literally within it. It is now abrogated 
by statute, both in England and in Massachusetts, as well as 
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in many other States of the Union. Surely this court will 
not feel bound to give it mow a very extended application. 
Even before the rule was abrogated in England, it was not 
held to apply, unless the estate was limited to the same per- 
sons, and in the same manner, as it would have gone by de- 
scent, if a fee had been expressly given to the first taker. 
Nor was it applied to cases where the testator annexed words 
of explanation to the word “heirs,” or superadded words, 
either of explanation or of fresh limitation, grafting a new 
estate of inheritance upon the heirs to whom he gave the 
estate. 6 Cruise’s Dig. (White’s ed.) 291, 295. But, in the 
present case, the estate is not given to the same persons; and 
words of explanation and of fresh limitation are superadded. 

The testator first gives a life estate to his wife. Then he 
gives a life estate, by express limitation, to Noble Canedy. 
“¢ At his decease,”’ it is expressly limited “to his eldest male 
heir.’”? At whose decease, and to whose male heir? Clearly, 
Noble Canedy’s. This “male heir” was a person in contin- 
gency, namely, the person who might happen to answer tha 
description, at the death of Noble Canedy. 

Then the testator proceeds to direct, that “at his decease ” 
the estate shall go over. At whose decease? As clearly as 
before, after the decease of this person whom he had just des- 
ignated as the eldest male heir. That it was a particular indi- 
vidual whom he meant, is apparent, first, from the use of the 
singular number “heir; ” secondly, from the word “eldest,” 
which can apply to but one person; thirdly, from the word 
“male;” and fourthly, from the subsequent relative “his,” in 
the singular number, referring back to this person as the last 
antecedent. ‘The first three of these reasons apply with pe- | 
culiar force in this country ; because real estates here descend 
to all the persons related in the same degree, and to females 
as well as males; rejecting the common law rule of primo- 
geniture and of preference of males to females. On this 
account, many of the English cases, in which the rule in 
Shelley’s case is applied, have no application here, as they 
are founded on a totally different law of descent. 
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Then follow the testator’s words of final superadded limita- 
tion, ‘‘and to said male heirs and assigus for ever.”’ This is 
obscurely expressed ; but thus much is clear, to wit, that it is 
a superadded limitation. For no limitation in fee precedes 
it; and it is a limitation in fee. But whether in fee simple 
or in fee tail, is a question not now before the court; nor is 
it material to the decision of the present case. 

The demandant’s interpretation of the devise retains every 
word, and gives to each its natural and ordinary meaning and 
force. And such is the course adopted by the courts. ‘They 
never reject words which have an intelligible meaning, and 
are neither absurd, nor repugnant to the clear legal intent of 
the rest of the will. Now the words “after his decease ”’ are 
intelligible, and not absurd, nor repugnant to any other clearly 
expressed intent in the will. Allowing them, therefore, their 
natural meaning and force, and giving the relative its plain 
grammatical reference, it seems plain that the “eldest male 
heir” is a designated individual, and not nomen collectivum. 

The counsel for the tenant was aware that if the words 
‘after his decease ’’ are retained, and taken into the inter- 
pretation, the tenant’s case is gone. He therefore contended 
that they should be rejected as surplusage. But this would 
be doing violence to the will, and in fact making a new one 
for the testator. ‘These words are plain and sensible, and ex- 
press nothing contrary to any rule .or provision of law, nor to 
‘any intention of the testator elsewhere expressed. 

Upon authority also, the case is equally clear for the de- 
mandant. Archer’s case, 1 Co. 66, is in substance the same 
-as this; the substance being, that where an estate is limited 
to one for life, remainder to his next heir male, in the singu- 
lar number, and to his heirs, (meaning the heirs of the next 
heir male,) the first taker has but an estate for life. To the 
same effect is Luddington v. Kime, 1 Lord Raym. 203, and 
Sisson v. Seabury, 1 Sumner, 235. 

The case of Doe v. Laming, 2 Bur. 1100, before cited, is 
so decisive of the present case, that its force is attempted to 
be parried by the opinion of Mr. Jarman that it ought Lot any 


400 _ BRISTOL, PLYMOUTH, &c. 


Canedy v. Haskins. 


longer to be cited. That it conflicted’ with his views is cer- 
tain. But it is equally certain that it did not conflict with 
the views of other jurists at least equally respected. His 
opinion was first given to the public, in 1827, in his edition 
of Powell on Devises. But the case of Doev. Laming was 
cited and relied on, in 1820, in Jesson v. Wright, 2 Bligh, 1; 
and it was neither contradicted by that case, nor was its 
soundness questioned by the judges, though they did consider 
and overrule Doe v. Goff, 11 East, 668, which stood in the 
way of their decision. And in 1825, Bayley, J. judicially 
recognized Doe v. Laming as good law, in Doe v. Harvey, 
4 Barn. & Cres. 610. It is also found as good text law, 
in 6 Cruise’s Dig. (White’s ed.) 272, 293, published in 
1835, eight years after it had been questioned by Mr. Jarman. 
Again, in 1843, in Greenwood v. Rothwell, 5 Man. & 
Grang. 628, the case of Doe v. Laming was cited as good 
law by Serjeant Byles, and the decision of the court was in 
accordance with that case. It is also cited as sound law, in 
4 Dane Ab. 633, and was so held by Story, J. in S%sson v. 
Seabury, and by this court, in Adams v. Cruft, 14 Pick. 22. 
To deny its authority now would unsettle the law of real 
property, without necessity ; and this, too, for the purpose of 
giving effect to a rule now obsolete, and at variance with the 
policy of our institutions. 

Wipe, J. In this writ of entry, both parties claim title 
under the will of Barnabas Canedy; so that the case depends 
on the construction of his will, by which he devised the de- 
manded premises and other lands and tenements, in the man- 
ner following: ‘I give, grant and convey unto my brother 
William Canedy’s son, Noble Canedy, during his natural life, 
(that is, after the decease of my said wife Elizabeth Canedy) 
and at his decease to his eldest male heir, and after his decease 
and to said male heirs and assigns forever, all and singular my 
homestead farm in Taunton,” and also the demanded prem- 
ises. 7 | 
The cause has been ably argued, and numerous cases have 
been cited and discussed by counsel, as to the rules of 
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eonstruction in like cases, some of which are apparently con- 
flicting, but which, we think, may be reconciled, so far at least 
as they bear on the present case, by the application of the 
general rule that, in the construction of wills, the intention 
of the testator is to govern, if it may be effectuated by the 
rules of law. 

On the part of the demandant, it has been argued, that by 
the devise Noble Canedy took an estate for life, and that a 
contingent remainder in fee was given to his eldest male heir, 
which vested in the demandant, on the decease of the said 
Noble, his father ; he being then his only male heir. -The 
leading authority in support of this construction is Archer’s 
case, 1 Co. 66 6. ‘That was a devise to Robert Archer for 
life, and to his next heir male, and the heirs male of the body 
of such heir male, and it was held that Robert Archer took 
only an estate for life. Numerous subsequent cases, in 
support of the same construction, are cited and reviewed by 
Story, J. in Szsson v. Seabury, 1 Sumner, 235. 

On the other hand, it was contended by the tenant’s coun- 
sel, that Noble Canedy, the devisee named in the will, took 
an estate in tail male, according to the rule, in Shelley’s case, 
1 Co. 93 6, that where an estate of freehold is limited toa 
devisee or grantee, and by the devise or conveyance an estate 
is limited, either mediately or immediately, to his heirs, in 
fee simple or in tail, “‘his heirs”? are words of limitation of 
the estate, and not words of purchase. Numerous cases and 
authorities have been cited in support of the application of 
this rule, as the counsel for the tenant contends, to the present 
ease. One of the strongest cases in support of the argument 
for the tenant is that of Robinson v. Robinson, 1 Bur. 38. 
In that case, the devise was as follows: “TI bequeath all my 
real estate to Lancelot Hicks, for and during his natural life, 
and no longer ; and after his decease to such son as he shall 
have: and for default of such issue, then I give the same to 
my cousin,” &c. It was held that although the devise to 
Hicks was of an estate for life, and no longer, yet by neces- 


sary implication, to effectuate the manifest general intent of 
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the testator, the will was to be so construed as to give to 
Hicks an estate in tail male; because the father could not 
take an estate for life, and the sons successively an estate in 
tail; as an estate to the heirs male of the body of L. Hicks 
is implied, though an estate for life only is given to him. 
Several cases were decided by Lord Kenyon, on the same 
ground, namely, on the rule of construction, that where a 
particular intent is indicated, which is inconsistent with the 
general intent of the will, the former must yield to the latter. 
See 2 Jarman on Wills, 318, 319. I do not, however, intend 
to review the numerous cases cited, which would be a useless 
labor. For the present case must depend on the intention of 
the testator, if not inconsistent with the rules of law. And 
that intention must be ascertained by the language of the 
will; taking into consideration all its provisions bearing on 
the question. Little assistance can be obtained by consulting 
a multitude of cases. 

Now we have no doubt as to the intention of the testator, 
in the present case. In the first place, it is clear that he in- 
tended to give Noble Canedy, the devisee named in the will, 
a life estate, for this intention is expressly declared. In the 
next place, he gives the estate, at his decease, to his ‘“ eldest 
male heir;’’ and the question is, whether the testator intend- 
ed, by these words, to enlarge the estate given to Noble 
Canedy, and thereby to create an estate tail in him, or were 
the words intended to indicate the person who was to take 
the estate at the decease of the first devisee? And we think 
the latter intention is manifestly indicated. By ‘the eldest 
heir,’’ we think the eldest son of the devisee named in the 
will, who should be living at the decease of the devisee, was 
intended ; for we cannot suppose that any collateral relative 
of the devisee was intended. The devisee had, at the time 
of the devise, no children ; but the remainder was not to vest 
until the death of the devisee of the life estate; and the de- 
vise over may reasonably be construed as a prospective pro- 
vision for his eldest son, who should be living at his decease. 
In this respect, the devise materially differs from that in 
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Wild’s case, 6 Co. 16 6. In that case, it was decided, that 
if. A. devises his lands to B. and to his children or issue, and 
he hath no issue at the time of the devise, the same is an 
estate tail; for the gift is immediate, and the children or issue 
could not take, not being in rerum natura; and they could 
not take by way of remainder, for that was not the intent of 
the testator—the gift being immediate. In the present 
devise, the gift to the eldest heir of the first devisee was to 
take effect, and we think did take effect, by way of remain- 
der, which was contingent and did not vest until the death 
of the devisee, Noble Canedy ; and we are of opinion that 
the demandant took an estate in tail male. It is true that the 
intention of the testator is not accurately expressed ; but we 
think there can be no reasonable doubt of the meaning. It 
is clear that the eldest son or heir of Noble Canedy was to 
take a remainder. ‘Then follow the words, ‘‘and, after his 
decease, to said male heirs and assigns forever.”? We think 
that by these words the intention is indicated, that after the 
decease of the eldest son of Noble Canedy, the estate given 
to him was to descend to his eldest son, and so from eldest 
son to eldest son, in perpetual succession. 'The words ‘said 
male heirs’? were intended to designate the eldest male heirs 
who should take in succession after the death of the first 
remainderman. These words, therefore, must be construed 
as words of limitation of the estate in remainder, and not as 
enlarging the life estate expressly given to Noble Canedy ; 
and thus all the parts of the will will be consistent. The 
rule in Shelley’s case, accordingly, does not apply to the 
estate of Noble Canedy, the devisee first named in the will, 
and he only took an estate for life. 

The rule of construction, on this point, is correctly stated 
by Jarman, and is fully supported by the authorities. 
“Though a devise to the next heir male, simply following 
a devise to the ancestor for life, does not confer on the heir 
an estate by purchase, (the words being construed as words 
of limitation,) yet if the testator has ingrafted words of limi- 
tation on the devise to the next heir male, he is considered 
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as indicating an intention to use the term ‘heir’ as a mere 
descriptio persone ; the superadded words of limitation hav- 
ing the effect of converting the expression ‘next heir male’ 
into words of purchase.” 2 Jarman on Wills, 234. This we 
consider a very sound rule of construction, and it is decisive 
in the present case. No one would doubt, that if the devise 
had been to Noble Canedy for life, and at his decease to his 
eldest son, and the heirs of his body, the latter would take 
an estate tail; and we think the words in the will, though 
not expressed with perfect accuracy, must have the same 
effect. Tenant defaulted. 


Samuet Wixisur vs. ALBINUS WILBUR. 


A tenant in common of land, who makes an agreement with the wife of his cotenant, 
that the cotenant shall have the sole occupation of the land, and pay him a certain 
sum therefor, cannot maintain an action for such occupation, if he does not prove 
that the cotenant had actual knowledge of such agreement, or that he authorized 
his wife to make it. ; 


Assumpsit for the use and occupation of land owned in 
common by the defendant and the plaintiff, and alleged to have 
been hired of the plaintiff by the defendant. ‘To prove such 
hiring, the plaintiff, at the trial in the court of common pleas, 
before Colby, J. offered to show that the wife of the defend- 
ant called upon the plaintiff and agreed with him that the 
defendant should have the sole occupation of the land, and 
should pay the plaintiff a certain sum therefor, and that the 
defendant did afterwards so occupy the land. But the judge 
ruled that ‘evidence of a hiring by the defendant’s wife was 
not admissible, unless knowledge of such hiring was brought 
home to the defendant, or authority from him was shown.” 
A verdict was thereupon taken for the defendant, and the 
plaintiff alleged exceptions to the said ruling. 

Eliot, for the plaintiff. 

Coffin, for the defendant. 
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Suaw, C. J. The defendant and the plaintiff being tenants 
in common, it was not contended, at the bar, that the de- 
fendant would be liable to assumpsit for use and occupation, 
on an implied promise, from his sole and several occupation. 
Some express promise, made by him or by his authority, was 
necessary. 

We think the judge was right in ruling that the wife had 
no authority, implied from the relation of husband and wife, 
to make a contract in his behalf. If the husband knew of 
such express agreement by the wife, and continued to occupy 
solely, without notice or objection, this and other circum- 
stances might have been left to the jury to infer the husband’s 
assent, which would amount to a ratification. But no stich 
evidence was offered. Exceptions overruled, 
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SamueL Wiipur vs. ALBINUS WILBUR. 


In an action of trespass quare clausum fregit, the plaintiff, to prove his title to the 
close described in his declaration, offered in evidence an office copy of the levy of 
an execution thereon: The defendant thereupon produced the original levy, as 
returned on the execution, in which were material alterations and interlineations, 
affecting the boundaries of the land set off, and objected to the admission of the 
copy in evidence, until the plaintiff should explain and account for said altera- 
tions. Held, that the copy was admissible, and that the burden of explaining and 
accounting for the alterations was not on the plaintiff. 


Trespass for breaking and entering the plaintiff’s close. 
At the trial in the court of common pleas, before Colby, J. 
the plaintiff, to prove his title to the close alleged to have 
been broken and entered by the defendant, offered, among 
other evidence, an office copy of a levy of an execution, 
issued on a judgment recovered by him, upon certain real 
estate, including the said close. Upon the defendant’s pro- 
ducing the original levy, certain material alterations and inter- 
lineations appeared upon its face, which affected the extent 
of the lot of land set off upon the execution, and on which 
the alleged trespass by the defendant was committed. The 
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introduction of said copy, in proof of said levy, was objected 
to by the defendant, until the plaintiff, who relied upon the 
title conferred by the levy, should explain and account for the 
said alterations and iuterlineations in the original. The plain- 
tiff did not offer to explain them; and the judge ruled that 
the burden of proof was on the plaintiff to explain said alter- 
ations. ‘Thereupon the plaintiff became nonsuit, and filed 
exceptions to said ruling. 

Eliot, for the plaintiff. 'The record copy, which was offered 
in evidence, was correct. It was the original only, which con- 
tained erasures and interlineations. The ruling might have 
been right, if the paper had been one of which the plaintiff had 
the control. But in the case of an execution, which is in the 
control of the officer who makes the levy, until it is registered, 
and which, after it is returned, is a judicial record, the burden 
of proof is not on the party who relies on the levy. See 
Jackson v. Osborn, 2 Wend. 555. Jackson v. Jacoby, 9 
Cow. 125. Bates v. Willard, 10 Met. 81. Nason v. Dil-— 
lingham, and Bucknam v. Ruggles, 15 Mass. 170, 180. 
Lawrence v. Pond, and Bean v. Parker, 17 Mass. 433, 601. 
Bott v. Burnell, 11 Mass. 165. 

Coffin, for the defendant. He who relies on an instrument 
must remove the doubt which arises from suspicious appear- 
ances on its face. 1 Greenl. on Ev. $ 564. Ross v. Gould, 
5 Greenl. 204. And this is as true of a public document as 
of a private one. 

Dewey, J. The ruling of the presiding judge was, as it 
seems to us, incorrect. It was no part of the duty of the 
plaintiff to produce the original papers or the clerk’s files, to 
establish his levy. Certified copies of records of the courts, 
and of papers officially returned to the office of the clerk, are 
competent evidence for that purpose. Such copies might be 
controlled by any competent evidence that the paper on file 
was a forgery, or, in a case like that of an execution having 
a levy of real estate indorsed thereon, it would be open to 
show some fraudulent alteration of the same by the interpo- 
Jation of words, or by erasures. But when the document is 
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under the hand of an officer, and by him duly certified, it is 
to be taken to be the true return, as it is apparently there 
written ; and the mere fact that erasures have been made, 
and words added, after the first writing of the description of 
the lands taken, furnishes no presumption of a fraudulent 
alteration, but is rather to be taken to be a correction, by the 
officer, amending his return according to the truth. In such 
case, the burden of proof is on the party alleging the fraud- 
ulent alteration. We see nothing, in this case, which re- 
quired the plaintiff to go forward and explain and account for 
the alleged alterations. It was a seasonable discharge of his 
duty to do so after the alterations had been shown to have 
been made subsequently to the return of the officer. A 
prima facie case of fraudulent alteration, at least, should 
have been shown, before the plaintiff could be called upon to 
explain and account for the alleged alterations in an official 
return. | New trial ordered 


StepHen S. SHERMAN vs. T'HomAs BRAMAN. 


B. took up beasts doing damage on his land, and impounded them in his own enclosure 
for several hours, and then drove them towards the town pound, and delivered them, 
in the highway near the pound, to the pound keeper, (who was also a field driver,) 
as cattle taken doing damage, but did not leave with the pound keeper a written 
memorandum, as required by the Rev. Sts. ¢. 113, § 6, stating the cause of im- 
pounding and the sum that he demanded for the damage done: The pound 
keeper put the beasts into the pound, and gave the owner the notice required to 
be given by field drivers when they impound beasts taken up for going at large 
contrary to law. Held, that B. became a trespasser ab initio, by failing to leave 
with the pound keeper the written memorandum required by law, and was answer- 
able to the owner of the beasts in an-action of trespass for taking, driving away 
and detaining them. 


Trespass for taking, driving away and detaining the plain- 
tiff’s cattle. At the trial in the court of common pleas, before 
Colby, J. it appeared that the plaintiff and defendant resided 
in Norton, about a mile from each other, and that, on the night 
of the 2lst of August 1845, the plaintiff’s cattle were put 
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into his barn yard, and that the bars of the yard were put up; 
that the cattle, very early in the morning of the next day, 
were in the highway, near the house and adjoining the land 
of the defendant, and that the defendant impounded them in 
his field or enclosure, claiming to have taken them for doing 
damage to his apple trees, (the limbs of which extended over 
the highway, ) eating his apples, and throwing down his fences. 
Evidence was submitted to the jury, which tended to show 
that the cattle, while in the highway, damaged some of the 
branches of said trees, and ate the apples thereon. 

The plaintiff requested the court to instruct the jury, that 
the defendant, not being a field driver, had no right to take up 
and impound the cattle, being upon the highway, although 
they, while in the highway, damaged his trees which over- 
hung it. But the court instructed the jury, that if the cattle, 
while in the highway, did any damage, however slight, to the 
plaintiff ’s trees, he might lawfully impound them as taken 
doing damage on his premises. 

It also appeared that within an hour or two after the cattle 
were thus impounded by the defendant, in his close, the 
plaintiff came in pursuit of them, and learned that they were 
thus impounded; and that there was then a conversation 
between the plaintiff and defendant concerning the cattle ; 
and that the cattle remained in the defendant’s custody, where 
they were first impounded, until four or five o’clock in the 
afternoon of the same day, when the defendant drove them 
towards the town pound in Norton, which was four miles from 
the residence of both parties and from the place where the 
cattle were first impounded, and there delivered them to the 
pound keeper, (who was also a field driver, ) as cattle taken by 
the plaintiff doing him damage. | 

The pound keeper testified that he received the cattle in 
the highway near the pound, in his capacity of field driver, 
and then impounded them, and proceeded to give the notice 
required to be given by a field driver; and that he kept the 
cattle impounded in the town pound for several days, but 
finally delivered them to the plaintiff. 
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It did not appear that the defendant left with the pound 
keeper any memorandum in writing, stating the cause of im- 
pounding or the damages claimed. ‘The pound keeper tes- 
tified that when the defendant delivered the cattle to him, he 
wrote a paper and left it with him, and took it away on the 
next day. But there was no evidence as to the contents of 
said paper. 

The court instructed the jury, that if the plaintiff’s cattle 
were in the highway, doing any damage to the defendant’s 
trees which overhung it, and he impounded them in his en- 
closure in the morning, the plaintiff knowing that they were 
there impounded, and if, in the afternoon, the defendant drove 
them to the town pound, a distance of four miles, it not ap- 
pearing whether there was any other town pound in Norton, 
and there delivered them to the field driver, as cattle taken 
doing him damage, he had a right to do so, and was not 
bound to do any further act, unless he claimed damages ; 
and that, if he waived his damages, or claimed none, when 
the cattle were delivered to the field driver, he was not bound 
to leave any memorandum in writing, or to cause notice to be 
given to the plaintiff. 

The jury found a verdict for the defendant, and the plain- 
tiff alleged exceptions to the aforesaid instructions. 

Pratt, for the plaintiff. 

Coffin & Daggett, for the defendant. - 

Suaw, C. J. In trespass for taking and driving away the 
plaintiff ’s cattle, the defendant justifies, on the ground that 
he found the cattle doing damage to his land, and that he 
took them up and impounded them, as he lawfully might do. 

In considering this difficult subject of the impounding of 
cattle, it is necessary to keep in mind the two distinct classes 
of cases provided for by the statutes. The first is that of 
cattle unlawfully at large on the highways or commons, 
where the object is, to prevent a nuisance and punish the 
negligent owner. ‘The other is, where cattle are found doing 
damage to the land of another, and where the party injured 
has a right to impound them, as a means of redress for his 
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particular injury. The course of proceeding in the two classes 
is, in many respects, distinct and peculiar, adapted to accom- 
plish the different objects for which it is resorted to. 

A verdict having been found for the defendant, in the pres- 
ent case, under the directions given by the court, exceptions 
were taken to several of those directions; but it may not be 
necessary to consider all of them. 

Suppose the defendant had a right to take up the cattle, as 
cattle doing damage to his land, although they did not pass 
from the highway into his enclosure, (of which, as the facts 
are not particularly stated, we give no opinion,) the ground 
mainly relied upon by the plaintiff is, that the defendant, 
having taken up the cattle, did not conform to the require- 
ments of the statute, in impounding them. ‘The evidence 
tended to show that the defendant, in the first instance, im- 
prisoned the cattle in his own field or enclosure, of which the 
owner of the cattle, (the plaintiff,) in a short time, had notice ; 
having come in search of them, and found them thus im- 
prisoned by the defendant. In the afternoon of the same 
day, the defendant drove the cattle towards the town pound, 
and delivered them, near the pound, to a person who was at 
the same time a field driver and pound keeper; and he im- 
pounded them as cattle going at large in the highway. The 
defendant left no memorandum with the pound keeper, stat- 
ing that he had taken the cattle up and detained them because 
they were doing damage to his land, or stating the amount 
of his claim for damages. 

We may lay out of our consideration the statute provisions, 
directing the proceedings where beasts are distrained and 
taken up for going at large in the highways, contrary to law. 
The defendant did not claim to take them for that cause, nor 
justify on that ground, but because they were doing damage 
to his land. 

When a person is injured in his land, by cattle, the statutes 
provide, as one among other modes, that he may recover his 
damages by distraining the beasts doing the damage, and by 
vroceeding in the manner therein directed Rev. Sts. c. 113, 
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§ 4. Such beasts, by $ 5, may be impounded, either in the 
town pound, or in some suitable place under the immediate 
care and inspection of the person distraining them. But 
having elected one of these modes, he cannot, we think, 
afterwards abandon it and pursue the other; because the 
course of proceeding is different, and the two are inconsis- 
tent with each other. In case of impounding in the town 
_pound, “the distrainer shall leave with the pound keeper a 
memorandum in writing, under his hand, stating the cause of 
impounding, and the sum that he demands from the owner, 
for the damage done by the beasts,” and for charges; and if 
he impounds them in any other place, he is to give a like 
memorandum to the owner of the beasts, if demanded by 
him; the same to be given within twenty four hours. Rev. 
Sts. c. 113, $$ 6, 8. The course of proceeding, on the part 
of the owner of the beasts, is different in the two cases. In 
the one, he is to apply to the distrainer and make certain pay- 
ments to him. In the other, he is to apply to the pound 
keeper, and make certain payments to him. 

But if this were doubtful, and if, after impounding the 
cattle first in his own enclosure, the distrainer might after- 
wards transfer them to the town pound, he would be subject 
to the same duties, and must comply with the same require- 
ments of law, as if he had originally impounded them in the 
town pound. But he did not, in the present case, comply 
with the indispensable duty of leaving with the pound keeper 
a memorandum, under his hand. This document is the 
pound keeper’s only warrant for detaining the cattle and de- 
manding his fees, and is indispensable to his justification and 
security. Without it, he himself would be a trespasser. 

But, suppose the evidence would warrant the conclusion, 
that when the defendant drove the cattle towards the town 
pound, and being in the highway, the pound keeper, who 
was also a field driver, took them, as being at large contrary 
to law, and that there was a new taking, from and after which 
the defendant was exempted from all further responsibility 
for them, or duty respecting them. It is difficult to adopt 
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this hypothesis; because it is stated that the defendant dg- 
livered the cattle to the field driver near the pound, and then 
and there they were not at large contrary to law. But if 
the evidence would sustain this hypothesis, we do not per- 
ceive how it would aid the defendant in his defence of this 
action. How would the case then stand? It would appear 
that the defendant took up the cattle, in the morning, damage 
feasant, and impounded them, as he might, on his own 
premises. If he did not give notice to the owner, he failed — 
to comply with the law. If he did give notice, it must have 
been notice that the cattle were impounded on his own prem- 
ises, and that, upon paying the damage, the owner might 
there have them. But, instead of detaining them there, for 
that purpose, he drove them several miles, under pretence of 
impounding them, but did not impound them. On the con- 
trary, he left them in the highway, where it was unlawful for 
them to be, by which they were liable to be taken up, and 
the owner was exposed to the loss of the cattle, or to heavy. 
penalties and costs. This, then, is no justification to the 
defendant for the taking in the morning, whether the pound 
keeper did right or wrong in his taking or treatment of the 
cattle afterwards. 

The court directed the jury, among other things, that if the 
defendant delivered the cattle to the field driver, who was 
pound keeper, as cattle taken doing him damage, he had a 
right to do so, and was not bound to do any further act, un- 
less he claimed damages; that if he waived his damages, or 
claimed no damages, when the cattle were delivered to the 
field driver, he was not bound to leave any memorandum in 
writing, or cause notice to be given to the plaintiff. We 
think these directions were not correct in point of law. We 
cannot perceive that it makes any difference, that the pound 
keeper was also a field driver. The defendant’s justification 
is, that he carried the cattle to the town pound and delivered 
them to the pound keeper. The memorandum, which the 
statute requit2s to be given to the pound keeper, is not only 
to give notic2 of the distrainer’s claim for damages, and its 
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amount, but also the cause of taking. He must also give 
notice, to the party, of the time, place and cause of impound- 
ing. We think, therefore, the verdict must be set aside, and 
a new trial ordered. 

The defendant, having, in the first instance, acted under 
an authority vested in him by law, and afterwards abused it, 
or failed to comply with the terms and conditions on which - 
it was granted, must be deemed a trespasser ab initio. 


———_—_—_—— 


Greorce W. Suores vs. ANDREW CASWELL & another. 


An attorney has no authority, by virtue merely of his retainer to prosecute or de- 
fend a suit, to release a claim of his client on a third person, for the purpose of 
making such person a competent witness for his client. 


Scrre Factas against the bail taken by Elias A. Morse, a 
deputy sheriff, in an action brought by the plaintiff against 
Warren Billings. At the trial before Hubbard, J. the plain- 
tiff, to prove the execution of the bail bond by Billings, the 
principal, offered the said Morse as a witness. On his being 
objected to as incompetent, by reason of his interest in the 
event of the suit, a release, executed by the plaintiff’s attor- 
ney of record in this suit, was produced and delivered to 
Morse. The defendants objected, that the plaintiff’s attorney 
of record was not, as such, authorized to execute the release 
to the witness. But the objection was overruled, and Morse 
was admitted as a witness. A verdict was found for the 
plaintiff, and the defendants alleged exceptions. 

Clifford, for the defendants. 

Coffin, for the plaintiff. 

Suaw, C. J. This was an attempt to carry the authority 
of an attorney beyond its just limits. We speak of the au- 
thority of an attorney, arising from his relation, as such, with- 
out other powers expressly conferred. Undoubtedly an atto1- 
ney, retained to prosecute or defend a suit, has authority, as 
‘neidental to his retainer, to take all legal steps, and do every 
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legal act, in behalf of his client, to the legal end and deter- 
mination of such suit. He may appeal; Adams v. Robinson, 
1 Pick. 461; or refer a case to arbitrators; Buckland v. Con- 
way, 16 Mass. 396. He may receive livery of seizin; Pratt 
v. Putnam, 13 Mass. 361; and he may sue out a writ of scire 
facias against bail; Dearborn v. Dearborn, 15 Mass. 316 ; or 
a writ of error; Grosvenor v. Danforth, 16 Mass. 74. All 
these, however, are powers incidental to the conduct and pros- 
ecution of a suit or defence to its legitimate result. But the 
attorney can no further deal with the rights of his client, 
when legally established, without special authority. He may 
collect an execution, if his authority in that respect is not 
revoked, because it is incident to his authority; but he can- 
not release it without payment, nor take part for the whole. 
Lewis v. Gamage, 1 Pick. 347. 

Here, the attorney, in prosecuting this suit, had occasion 
for the testimony of a witness who could be made competent 
by a release of another cause of action; and he, by virtue of 
his office, without authority, executed such a release. ‘This 
was dealing with another and independent right of his client, 
not committed to his charge, and not incident to his retainer. 
Marshall v. Nagel, 1 Bailey, 308. It might be that the 
cause of action released was of much more value than the 
cause of action in question in this suit; and it was for the 
client, and not for the attorney, to judge of that, and deter- 
mine whether to execute the release or not. 

Verdict set aside, and a new trial ordered. 


INHABITANTS OF RaynHam vs. SarauH L. WiLMartTH. 


A judge of probate has no authority, under the Rev. Sts. c. 60, § 3, to assign dower 
to a widow in lands mortgaged by her husband. 

A writ of entry to foreclose a mortgage may be maintained, and a conditional 
judgment rendered, against a widow who is in possession of mortgaged lands, 
assigned to her as dower by a judge of probate, though the judge had no author- 
ity to assign dower to her. 
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Tus was a writ of entry to foreclose a mortgage of land 
and buildings in Taunton. The action was commenced in 
the court of common pleas, and was submitted to that court 
upon the following statement of facts: 

The mortgage deed declared on, dated December 8th 1840, 
was duly executed and acknowledged by Dan Wilmarth, and 
the condition thereof was broken before this action was insti- 
tuted. ‘The demanded premises are a part of the property 
conveyed to the demandants by said deed. The said Dan 
Wilmarth died in 1841, in possession of said mortgaged prem- 
ises. Said Sarah L. Wilmarth, (the tenant,) at the time of 
the making of said mortgage, and before, was the wife of 
said Dan, and never released her claim to dower in said prem- 
ises. The portion of said mortgaged premises, which is de- 
manded in this suit, was assigned and set out to her as dower 
in the estate of said Dan, by the judge of probate for the 
county of Bristol, in the mode provided by the Rev. Sts. c. 
60, $ 3, and said assignment was accepted by said judge, on 
the 9th of June 1843, and was duly recorded ; and the said 
Sarah L. has ever since occupied said premises, so set out to 
her as and for her dower. 

On these facts, the court of common pleas rendered a judg- 
ment, from which an appeal was taken to this court. 

Pratt, for the tenant. 

N. Morton, for the demandants. 

Suaw, C.J. This case is settled by authority. Sheafe v. 
O’ Neil, 9 Mass. 9, was this very case of a mortgage made by 
the husband, in which the widow had not joined, and by 
which she was not bound. ‘This rule is not altered, but, on 
the contrary, is confirmed and sanctioned by the Rev. Sts. 
c. 60, $$ L-3. (See commissioners’ report.) Sect. 3 pro- 
vides that ‘‘ when a widow is entitled to dower in lands of 
which her husband died seized, and her right to dower is not 
disputed by the heirs or devisees, it may be assigned to her, 
by the judge of probate for the county in which the estate of 
the husband is settled.”” The assignment of dower, by the 
judge of probate, in the present case, was void, as against 
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the mortgagees, it not being within the jurisdiction vested in 
him by statute. As against the mortgagees, the husband did 
not die seized of the premises. The power of the judge to 
assign dower is solely a statute power, and is not analogous 
to any proceeding of the probate court, as a court of ecclesi- 
astical jurisdiction. 

But the widow is not without remedy. Her husband hav- 
ing been seized during the coverture, and she not having 
released, she is entitled to her dower, against the mortgagees, 
by writ of dower. Rev. Sts. c. 60, $$ 1, 5, and ce. 102. 

As a general rule of law, it is held, that until assignment, 
a widow has aright, but no seizin. But, by statute, she may 
occupy lands in which she is entitled to dower, with the con- 
sent of the heirs, without having her dower assigned. Rev. 
Sts. c. 60, $ 6. The court are therefore of opinion that the 
present tenant is not a mere stranger, but one entitled to hold, 
with the consent of the heirs. She holds under and in right 
of her husband, who was the mortgagor; and she may, at 
her election, have a conditional judgment, the effect of which 
will be, that if she complies with the condition, her posses- 
sion will not be disturbed, and the rights of the demandants 
will be fully preserved. Rev. Sts. c. 107, $$ 3, 4. 


Apicgain Jounson vs. SarauH L. WiLMARTH. 


J., holding a note against W., who died solvent, and of whose estate his son G. 
was administrator, demanded payment of the note from G., and threatened to put 
it in suit, if it were not paid: A sale of W.’s real estate was necessary, in order 
to pay his debts, and a sale thereof, when this demand was made, would have been 
at a sacrifice: S., the widow of W., for the sake of preventing such sacrifice, 
guarantied payment of the note, and received from G. a deed of his share of W.’s 
real estate; and J. forbore to sue on the note, but did not give S. notice that G. 
had not paid it: After a suit against G., as administrator, was barred by the 
statute of limitations, (Rev. Sts. c. 66, § 3,) J. sued S. on her guaranty. Held, 
that the guaranty was on a sufficient consideration, and that the omission to give 
S. notice of non-payment by G. furnished no defence to the suit, as she was not 
prejudiced by such omission. 


OCTOBER TERM 1847. A417 


Johnson v. Wilmarth. 


AssumpsiT on a guaranty of the following note: “ Taunton, 
April Ist 1840. For value received, I promise to pay Abigail 
Johnson thirty five hundred and fifty five dollars, on demand, 
and interest. Dan Wilmarth.” ‘The guaranty was on the 
note, and was thus: ‘ August 13th 1844. I guarantee this 
note. Sarah L. Wilmarth.” | 

The trial was before Hubbard, J. whose report thereof was 
as follows: ‘It was agreed that Dan Wilmarth, the maker 
of the note, died in about a year after it was given, and that 
administration on his estate was granted to his son, George ~ 
L. Wilmarth, June 21st 1841, who duly gave notice of his 
appointment, and perpetuated the evidence of it in the pro- 
bate court, September 6th 1841, in pursuance of the provision 
of the Rev. Sts. c. 66, $$ 1, 2; that the said Dan Wilmarth 
left estate sufficient to pay all his debts; that the defendant 
is his widow, and that dower was assigned to her, in her 
husband’s estate, in June 1843; that the plaintiff received 
some small payments on the note, before the date of the 
guaranty: the first, November 2d 1841, and the last, Sep- 
tember 8th 1843; in the whole not varying much from the 
interest due on the note. 

‘“‘It appeared in evidence, that the plaintiff, in 1842, made 
known her intention of suing the note, if it should not be 
paid ; that this was told to the administrator, and that the 
defendant was also informed of it, at the plaintiff’s request, 
in June 1844, and that the defendant then said she was will- 
ing to do what she ought to do and was able to do, to prevent 
a suit; that she said they were dependent on the sale of the 
real estate, and that to sell it at that time, would be attended 
with much sacrifice ; that she signed the guaranty in the Au- 
gust following; that no particular proposition was stated at 
the time of her so signing the guaranty; but that she said 
she put her whole confidence in George (the administrator) 
as to the management of the business, and if her signature 
would prevent a sacrifice of the property, she was willing to 
do it ; that she showed the writing to George, on his coming 
jn, and asked him if it was correct, and upon his saying that 
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it was, she signed it, George and she saying that their inten- 
tion was to sell the property some time in the next spring; 
and that the agent of the plaintiff, immediately afterwards, 
delivered the note to her. 

‘It also appeared in evidence, that the administrator, on 
the 7th of December 1844, paid $500 on the note, and 
$145-58, on the 20th of January 1845, and $100, on the 10th 
of January 1846. 

“A deed from George L. Wilmarth to the defendant, dated 
May 3d 1841, conveying to her all his interest in the real 
estate of his father, was put into the case by the plaintiff. 

‘Tt was admitted that the note, which was the subject of 
the guaranty, was barred by the statute of limitations. Rev. 
Sts. c. 66, § 3. | 

‘The defendant objected that the plaintiff was not entitled 
to recover: F rst, because there was no agreement to for- 
bear a suit upon the note, and so the defendant’s promise was 
without consideration. Second, that if there was any agree- 
ment to forbear, it was for no specified term of time, and 
therefore that, before an action can be maintained on the 
guaranty, a demand must be made on the defendant; and 
that no demand was proved. Third, that the plaintiff not 
having sued the administrator within four years from the 
taking of the letters of administration, the demand against 
the estate was lost before the commencement of this suit, and 
the defendant is therefore not now answerable, by reason of 
the plaintiff’s laches; she having, in consequence thereof, 
lost all claim upon the estate, in case a recovery should be 
had against her in this action. 

‘‘Upon the foregoing evidence and admissions, the judge 
directed a verdict for the defendant. If this direction was 
erroneous, and justice requires it, the verdict is to be set 
aside, and a new trial granted ; otherwise, the verdict is to 
stand.” | 

N. Morton, for the plaintiff. The words of the guaranty 
were an absolute assumption and promise to pay the debt 
secured by the note. It was also a written promise, within 
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the meaning of the statute of frauds. And the facts show 
two graunds of consideration; viz. a benefit to the defend- 
ant and a detriment to the plaintiff. The sacrifice of the real 
estate was prevented, and the plaintiff forbore to attach that 
estate. Ulen v. Kittredge, 7 Mass. 233. Smith v. Ide, 3 
Verm. 301. Mason v. Pritchard, 12 East, 227. Story on 
Notes, $$ 468-473. Uphamv. Prince, 12 Mass. 14. Flagg 
v. Upham, 10 Pick. 147. Read v. Cutis, 7 Greenl. 186. 
Allen v. Rightmere, 20 Johns. 365. Breed v. Hillhouse, 7 
Connect. 523. ‘ 

If any thing remained, in order to make the contract abso- 
lute —as notice or demand —the defendant cannot defend 
without showing that she has suffered by want of such notice 
or demand. ‘This case differs from that of Oxford Bank v. 
Haynes, 8 Pick. 423, where there was an insolvency. Here, 
there was none. 

The claim that is barred by the statute of limitations 
that of the plaintiff, as creditor of the estate, against the 
administrator. ‘The defendant’s claim is not as creditor of 
her husband, and is not barred by the statute. 

The payment of interest on the note, after the four years, 
was a waiver of the plaintiff’s laches in not suing before the 
four years elapsed. Such payment was for the defendant’s 
benefit, as it could not be paid out of her husband’s estate. 
See Sigourney v. Wetherell, 6 Met. 553. . 

Pratt §& Clifford, for the defendant. There was no con- 
sideration for the guaranty, except that of forbearance, which 
isnot shown. Tenney v. Prince, 4 Pick. 385, and 7 Pick. 
243. Or if there was any valid guaranty, it has been lost by 
the negligence of the plaintiff to collect the note of the ad- 
ministrator, and by his omission to give the defendant notice 
of non-payment. Philips v. Astling, 2 Taunt. 206. Gibbs 
v. Cannon, 9S. & R. 202. Samuell v. Howarth, 3 Meriv. 
272. Bakerv. Briggs, and Oxford Bank v. Haynes, 8 Pick. 
122, 423. Talbot v. Gay, 18 Pick. 534. Sage v. Wilcox, 
G6 Connect. 81. Hunt v. Brown, 5 Hill, 145. Story on 
Notes, § 472. What was said by the court, in Jsett v. Hoge, 


420 BRISTOL, PLYMOUTH, &c. 


Johnson v. Wilmarth. 


2 Watts, 129, may be said in the present case: “It is 
impossible to say the money would not have been obtained, had 
the debt been pressed ; and to suffer the plaintiff to recover 
against the guarantor, under these circumstances, would 
expose the latter to loss which was probably produced by the 
supineness of another.” 

Eliot, in reply. An agreement to forbear a suit appears on 
the face of the paper; and if it did not, the fact, that there 
was such forbearance afterwards, would be sufficient evidence 
of such an agreement. Motes v. Bird, 11 Mass. 436. Story 
on Notes, § 186. Walker v. Sherman, 11 Met. 170. 

Notice to the defendant, and demand on her, would have 
been of no benefit to her. No demand was made in Sumner 
v. Gay, 4 Pick. 311, nor in Williams v. Granger, 4 Day, 
A444, nor in Marsh v. Day, 18 Pick. 321, nor in Tenney v. 
Prince, cited for the defendant. See also Frye v. Barker, 4 
Pick. 382. 

The defendant has not lost her claim against the estate of 
her husband, if she ever had any. She can have no claim, 
without first paying the demand. On paying it, she will have 
a remedy against the heirs. Rev. Sts. c. 70, $$ 13-15. But 
the plaintiff has lost his claim against the estate. 

Wipe, J. This was an action of assumpsit on the de- 
fendant’s promise to guaranty the payment of a promissory 
note of hand; and the first question to be considered is, 
whether there were a sufficient consideration for that promise. 

It was proved at the trial, that the plaintiff threatened to 
commence a suit against the administrator of the estate of 
the maker of the note, and that thereupon, at the request of 
the plaintiff and the administrator, and to prevent the sacrifice 
of the real estate, (which was apprehended,) the defendant 
signed the guaranty. It was also proved, that before that 
time the administrator, who was the son of the maker of the 
note, had given a deed of all his interest in the real estate of 
his father, to the defendant. 

Upon these facts, we are of opinion that there was a good 
and suflicient consideration for the guaranty. In the first 
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place, it was given to prevent the sacrifice of the real estate 
in which the defendant had an interest; and this must be 
considered as a benefit to her. In the second place, the 
plaintiff ’s forbearance to sue the administrator was a sufficient 
consideration ; it being a well settled principle that the for- 
bearance to sue a present claim or debt is a good consideration 
for a promise. 1 Comyn on Contracts, (1st ed.) 13, 14. 

It was objected that there was no agreement to forbear a 
suit on the note against the administrator, and that therefore 
therewas no consideration for the defendant’s guaranty at the 
time it was given. But we think such an agreement may be 
inferred from the facts reported. But if it were otherwise, 
actual forbearance by the plaintiff to sue the administrator 
was proved, and is not denied; and it was proved that the 
guaranty was signed by the defendant for the express purpose 
of delaying the suit against the administrator, which the 
plaintiff threatened to commence before she signed the guar- 
anty. We are therefore of opinion, from the facts reported, 
that there was a good consideration for the defendant’s guar- 
anty. Breed v. Hillhouse, 7 Connect. 523. Walker v. Sher- 
man, 11 Met. 170. Lent v. Padelford, 10 Mass. 230. 

The remaining question to be decided is, whether the 
defendant has been discharged from her liability by the laches 
of the plaintiff. It is contended by the defendant, that as 
the plaintiff neglected to sue the administrator, until her claim 
against him was barred by the statute of limitations, (Rev. Sts. 
c. 66, § 3,) the defendant has thereby lost all claim against 
the estate of the deceased, in case a recovery should be had 
against her in this action. With regard to this objection, we 
are to consider that it was the understanding of the parties, 
at the time when the defendant undertook to guaranty the 
payment of the note, that the plaintiff was not to sue the 
administrator for an indefinite time, and that it was the inten- 
tion of the administrator to sell the property some time in the 
spring after——a very short time before the action against the 
administrator was barred. These facts considered, we think 
the plaintiff was not bound to demand of the administrator 
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payment of the note, or to notify the defendant of its non- 
payment. But if it were otherwise, it does not appear that 
the defendant has suffered any damage by the omission. If 
by law she had any claim of indemnity from the estate of the 
deceased, it has not been defeated by the omission to sue the 
administrator ; for, although the action against him is barred, 
the defendant will be entitled to indemnity against the heirs. 
Rev. Sts. c. 70, § 14. But if the administrator is responsible 
personally, as we think he is—as the defendant gave her 
guaranty at his request—there is no evidence to prove, or 
tending to prove, his insolvency, or inability to pay; so that 
in no respect has the defendant been prejudiced by the plain- 
tiff ’s omission to notify her of the non-payment of the note. 
New trial granted. 


Lapan M. Wueaton vs. Sarau L. WILMARTH. 


After a suit against an administrator, who was also one of the heirs of his intes- 
tate, who died solvent, was barred by the statute of limitations, (Rev. Sts. c. 66, 
§ 3,) the administrator, by consent and agreement of the intestate’s widow, made 
a note, payable to her or order, for a debt due from the estate to W., and she 
indorsed it to W. Held, in a suit by W. against the widow, on this note, that it 
Was given on a good and sufficient consideration. 

The following notice, seasonably given, was held sufficient to bind the indorser of a 
note, which was made payable at a bank: ‘ April 20 1846. Mrs. S. L. Wilmarth. 
Please to take notice that a note, signed by George L. Wilmarth, for three thou- 
sand dollars, indorsed by you, is due this day, and by me protested for non-pay- 
ment. You are requested to pay the same to the holder. KE. F. Notary Public.” 

In an action against the indorser of a note, the maker, if released by the indorser, 
is a competent witness for him. 


T'uIs was an action of assumpsit on a note, dated January 
17th 1846, for $3000, made by George L. Wilmarth, payable 
to the defendant, or her order, in three months after date, at 
the Attleborough Bank, and indorsed to the plaintiff, by the 
defendant, on the day of its date. 

At the trial before Hubbard, J. the signatures of the maker 
and indorser were admitted by the defendant; and it was alse 
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proved or admitted, that the plaintiff had never transferred 
the note, nor procured it to be discounted. ‘The following 
notice was also proved to have been seasonably given to the 
defendant: ‘“ Attleborough, April 20th 1846: Mrs. Sarah L. 
Wilmarth. Please to take notice that a note, signed by George 
L. Wilmarth, for three thousand dollars, indorsed by you, is 
due this day, and by me protested for non-payment. You 
are requested to pay the same to the holder. Yours respect- 
fully, Elias Fuller, Notary Public.” 

For the purpose of showing that the note was without any 
legal consideration, and could not be recovered of the defend- 
ant, the following facts were proved or admitted: That the 
plaintiff gave a receipt of the same date with the note in 
suit, in the following words: “ ‘Taunton, January 17th 1846. 
‘Received of George L. Wilmarth, as administrator, a note of 
three thousand dollars, of this present date, payable, in three 
months from date, at Attleborough Bank, which, when paid, 
shall be applied towards the payment of a note signed by 
Dan Wilmarth, dated October 12th 1840, for four thousand 
dollars, in one year, interest half yearly. Laban M. Wheaton:” 
That the note in suit was given for the note mentioned in 
. Said receipt, and was for about the amount which remained 
unpaid on said note: That said Dan Wilmarth died in April 
or May 1841, leaving property more than sufficient to pay his 
debts, and that said George L. Wilmarth, in June 1841, was 
appointed administrator of his estate, and took upon himself 
said trust, by giving bond as the law directs; and that he, 
within three months, gave due notice of his said appointment. 

Upon these facts, the defendant’s counsel contended that 
the note, mentioned in said receipt, and held by the plaintiff, 
against Dan Wilmarth, being barred by the statute of limita- 
tions, (Rev. Sts. ¢. 66, $ 3,) so that it could not be recovered 
against the estate or administrator of said Dan Wilmarth, at 
the time when the note in suit was made and indorsed, the 
defendant was not liable on said note, and that the action 
could not be maintained agaiust her. 

The defendant, having released said George L. Wilmarth, 
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the maker of the note in suit, from any liability to her, called 
him as a witness, and offered to prove, by him, the following 
facts: That on the day when the note in suit was made, the 
plaintiff called on him, as administrator, to pay the note 
mentioned in the receipt; to which the witness replied, that 
he had not funds then to pay it; that the plaintiff then stated 
that he had to pay a large sum in Boston, in a few days, and 
asked the witness to give him a note for about what was un- 
paid on said note, payable on time, at the Attleborough Bank, 
and get his mother (the defendant) to indorse it, and he (the 
plaintiff) would get it discounted at said bank, and it would 
be an accommodation to him: That the note in question was 
then’ made, and the witness signed it, and the receipt was 
made and signed, and the witness carried the note to the 
defendant, and stated to her the conversation with the plain- 
tiff, and asked her to indorse it, which she declined to do, and 
stated reasons for her refusal; that the plaintiff came into the 
house soon after, and it was then stated by him to the de- 
fendant, that he wished to raise money to pay in Boston, and 
that, if she would accommodate him by indorsing the note, 
he would get it discounted at the Attleborough Bank, and 
would pay it, or take it up, when it should become due, and 
that she should never be called upon for it; and that the de- 
fendant thereupon indorsed the note, and it was delivered to 
the plaintiff. 

The defendant also offered to prove by said George L., that 
when the note in suit was given, he did not know that the 
note, which the plaintiff held against Dan Wilmarth, was 
barred by the statute of limitations; and also to prove, by 
him, certain facts tending to show that the defendant did not 
know it. 

The plaintiff objected that said George L., being the maker 
of the note, was nota competent witness, and the judge so 
ruled. A verdict was taken for the plaintiff, subject to the 
opinion of the whole court, whether the action can be main- 
tained on the foregoing facts, and whether said George lx 
Wilmarth was properly rejected as a witness. 
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Pratt, for the defendant. The note in suit was without 
consideration ; the note in payment of which it was given 
‘ being barred by the Rev. Sts. c. 66, $ 3. No forbearance to 
sue the barred note could be given, or, if given, could be 
of any avail. FYsh v. Richardson, Yelv. 55. Rosyer v. 
Langdale, Style, 248. Jones v. Ashburnham, 4 East, 455. 
2 Saund. 137 c¢. note. Chit. Con. (5th Amer. ed.) 35. An 
administrator is bound to rely on the statute, limiting actions 
against him to four years; and his omission so do to shall 
injure nobody but himself. See Dawes v. Shed, 15 Mass. 6. 
Emerson v. Thompson, 16 Mass. 431. Hall v. Bumstead, 
20 Pick. 2. Thayer v. Hollis, 3 Met. 369. 

The plaintiff lost no claim on any fund, by giving up the 
first note. No license could have been obtained for the sale 
of the intestate’s real estate, for payment of the plaintiff’s 
note. Scott v. Hancock, 13 Mass. 162. Nowell v. Nowell, 
- 8 Greenl. 220. 

The defendant, as indorser, is no more liable than the 
maker. Tenney v. Prince, 4 Pick. 385, and 7 Pick. 243. 
Strong v. Tompkins, 8 Johns. 98. 

The testimony of the maker of the note ought not to have 
been excluded; he being released by the defendant. The 
rule, that a party shall not impeach an instrument to which 
he has given currency, does not apply. The plaintiff is the 
original holder, and stands like an original payee. The 
offered testimony respected facts that occurred after the wit- 
ness had signed the note. See 1 Greenl. on Ev. § 400. 
Chazournes v. Edwards, 3 Pick. 5. Warren v. Merry, 3 
Mass. 27. In Churchill v. Suter, 4 Mass. 156, the holder 
Was not conusant of the taint in the note. The cases on 
this subject were fully considered in T’hayer v. Crossman, 1 
Met. 416. 

The notice to the defendant was insufficient. It did not 
state that the note was dishonored; unless mention of the 
protest shows dishonor. North Bank v. Abbot, 13 Pick. 
465. Gilbert v. Dennis, 3 Met. 495. 

Eliot, for the plaintiff. As this is an action by indorsee 
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against indorser, it is not necessary to show any consideration 
for the note. But here was a sufficient consideration, viz. a 
debt barred by the statute of limitations. ‘The maker was ° 
heir as well as administrator ; and though he did not bind the 
estate of the intestate, by giving the note in suit, yet he 
bound himself. Story on Notes, $$ 185, 191. Maxim v. 
Morse, 8 Mass. 127. 

The testimony which was offered to be given by George 
L. Wilmarth was not competent. If the facts, thus offered 
to be shown, had been otherwise proved, he might be a com- 
petent witness. The old doctrine, that a party shall not im- 
peach an instrument negotiated by him, is adhered to in this 
Commonwealth. T'hayer v. Crossman, 1 Met. 416. See 
also Henderson v. Anderson, 3 Howard, 73. Bank of 
United States v. Dunn, 6 Pet. 51. Bank of the Metropolis 
v. Jones, 8 Pet. 12. Besides; the evidence itself was inad- 
missible, whoever might be the witness. H'merick v. Har- 
ley, 2 Whart. 50. Bradley v. Anderson, 5 Verm. 152. 
Caldwell v. May, 1 Stew. 425. Erwin v.. Saunders, 1 
Cow. 249. Cunningham v. Wardwell, 3 Fairf. 466. 
Hoare v. Graham, 3 Campb. 57. Trustees, §c. v. Stetson, 
5 Pick. 506. ; 

The notice to the defendant, of non-payment by the maker, 
was sufficient. Mills v. Bank of United States, 11 Wheat. 
A31. 1 Amer. Lead. Cas. 229 & seq. Pinkham v. Macy, 9 
Met. 174. 

Clifford, in reply. It was not necessary that the facts, 
proposed to be shown by the maker of the note, should be 
proved by other witnesses, in order to render the maker a 
competent witness. He may restore his own competency by 
his own testimony. 2 Smith’s Lead. Cas. (Philad. ed. 1847,) 
47, 88-91. Muller v. Stem, 2 Barr, 286. For v. Whitney, 
16 Mass. 118. Van Schaack v. Stafford, 12 Pick. 565. 
See also Wade v. Simeon, 2 Man. Grang. & Scott, 548. 

Wipe, J. In this action of assumpsit on a promissory 
note made by George L. Wilmarth, payable to the defendant, 
and by her indorsed to the plaintiff, the principal ground of 
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defence is, that the note was given in payment of a note 
signed by Dan Wilmarth, payable to the plaintiff, which had 
been barred by the statute of limitations; and so that the 
note in suit was void for want of consideration. 

If the note in suit had been given by Dan Wilmarth, in 
his life time, after it had been barred by the statute of limita- 
tions, it would have been unquestionably a valid note. 

Formerly, the idea prevailed, that an express promise, 
founded simply on an antecedent moral obligation, was a 
valid promise. And so the rule was laid down by Buller, J. 
in Hawkes v. Saunders, Cowp. 294. ‘The true rule,” he 
says, is, ‘‘ that wherever a defendant is under a moral obli- 
gation, or is liable in conscience and equity to pay, that isa 
sufficient consideration.”’ And in the same case, Lord Mans- 
field says, that ‘* where a man is under a moral obligation, 
which no court of law or equity can enforce, and promises, 
the honesty and rectitude of the thing is a consideration ; 
as if a man promise to pay a just debt, the recovery of which 
is barred by the statute of limitations; or if a man, after he 
comes of age, promises to pay a meritorious debt contracted 
during his minority ; or if a bankrupt, after his certificate, 
promises to pay the whole of his debts.” 

Notwithstanding the general and comprehensive language 
of the rule laid down by these eminent judges, it must be 
understood as limited to the case decided, and to those cited 
in support of it, and to similar cases. And so are the au- 
thorities. The cases are collected in a note in 3 Bos. & Pul. 
249, 252. The limitation there suggested seems to us to be 
well founded, and to be supported by the cases cited. ‘ An 
express promise,” it is said, “‘as it should seem, can only 
revive a precedent good consideration, which might have been 
enforced at law through the medium of an implied promise, 
had it not been suspended by some positive rule of law, but 
can give no original right of action, if the obligation on 
which it is founded never could have been enforced at law, 
though not barred by any legal maxim or statute provision.” 
See also Yelv. (Amer. ed.) 41 b. note. Valentine v. Koster, 
1 Met. 520. 
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By the rule thus restricted, we are of opinion that the note 
sued was given on a good and _ sufficient consideration. 
George L. Wilmarth, the maker, was one of the heirs, and the 
administrator of the estate of Dan Wilmarth, the maker of 
the note in payment of which the note in suit was given; 
and for years after taking out letters of administration he was 
liable to be sued thereon. George L. Wilmarth, therefore, 
was under a moral obligation and a former legal liability to 
pay the note of Dan Wilmarth, which was a suflicient con- 
sideration for the new note, within the rule laid down in 
Hawkes v. Saunders; and the decision in that case is 
directly in point. ‘That was an action against an executrix, 
upon her promise to pay a legacy, in consideration of assets, 
and the consideration was held to be sufiicient. It was after- 
wards decided, in Deeks v. Strutt, 5 T. R. 690, that no 
action at law could be maintained for a legacy ; but that was 
an action on an implied promise, and had no reference to the 
case of Hawkes v. Saunders, which was founded on an ex- 
press promise. The defendant was charged with a personal 
promise to pay the legacy, and not upon a qualified promise 
to pay as executrix ; and the court say, ‘that case did not at 
all involve in it the question, whether a legatee has a general 
right to sue for a legacy in that court.”” The case of Deeks 
v. Strutt, therefore, does not at all apply to the case of Hawkes 
v. Saunders, although the contrary is erroneously stated in 
the note in 3 Bos. & Pul. before cited. | 

We consider, therefore, that the decision, in the case of 
Hawkes v. Saunders, is founded on a correct rule of law, 
which is confirmed by subsequent decisions, and is applicable 
to the present case. Story on Notes, ¢ 185, and the cases 
there cited. 

The cases cited to maintain the rule of law, that an exec- 
utor or administrator, after a demand against him is barred by 
the statute of limitation, cannot revive the demand by a new 
promise, so as to bind the heirs, are not applicable. It does 
not follow that he may not bind himself. We therefore con- 
sider the note sued to be valid against the maker, and that, if 
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the defendant’s indorsement was fairly obtained, the plaintiff 
would be entitled to judgment. 

An objection was made to the sufficiency of the notice of 
non-payment to the defendant. But this objection was not 
pressed at the argument, and we think the notice sufficient. 
It was sufficient to inform the defendant that the note had 
been dishonored, and that the plaintiff looked to her for pay- 
ment. 

But we are of opinion that the defendant is entitled to a 
new trial, on the ground that the testimony of George L. 
Wilmarth should have been admitted. He, having been re- 
leased by the defendant, was not interested, in her favor, in 
the event of the suit; and the case is not within the rule laid 
down in Churchill v. Suter, 4 Mass. 156. 

The facts offered to be proved by him may be material, as 
they have a tendency to show that the defendant was induced 
to indorse the note by false and fraudulent pretences ; and if 
it should be so proved, to the satisfaction of a jury, the ac- 
tion must fail. New trial granted. 


Joun S. Corron vs. THe Pocasset MaANnuractTuRING 
ComPaANY. 


A right to empty a town drain upon the land of an individual cannot be acquired 
by twenty years’ use, unless the drain be one and the same, and the «se thereof 
uninterrupted during that number of years: If the drain, during those years, be 
enlarged, deepened, and varied in its course and termination, the town cannot 
acquire such right, as against the owner of the land, by using the drain less than 
twenty years after it is thus enlarged and altered. 

So a person who enters a drain from his cellar into a town drain which is afterwards 
enlarged, deepened, and varied in its course and termination, and who subse- 
quently deepens his cellar, and lays the drain therefrom deeper than it was before, 
and enters it into the altered town drain, cannot acquire a right thus to drain his 
cellar, by a use of the town drain for less than twenty years after it is altered. 

Tt seems, that when a cellar is flowed by water which is set back through the drain 
therefrom, by the raising of a mill dam, the remedy, if any, of the owner of the 
cellar, is under the mill act, (Rey. Sts. c. 116,) and not by action at common law. 

‘When a drain is made to discharge itself upon private land, without the owner’s 
consent, and he has not acquiesced for twenty years, he is not liable to an action 
at law, nor to the process prescribed by the mill act, for raising a mill dam on his 
land, and thereby obstructing the drain and flowing the cellars connected with it 
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THs was an action of trespass upon the case, in which the 
plaintiff ’s declaration alleged that the defendants, on the 15th 
of September 1844, and on divers other days afterwards, took 
up and removed a drain or sewer leading from the plaintiff ’s 
cellar, under Main Street in Fall River, to and through the 
defendants’ close, and erected the foundation of a building 
across the place where said drain or sewer ran, and placed 
earth and rmbbish there, so as to prevent water from running 
off from the plaintiff’s cellar, and changed the position of 
parts of a ceitain dam, waste-way and floom, and so placed 
earth, stones, timber, planks, boards and other materials, as to 
cause the water of a certain mill pond to flow, through said 
drain or sewer, into the plaintiff’s cellar. 

The trial was before Hubbard, J. and all the testimony in 
the case was reported. So much of it as is. necessary to an 
understanding of the points decided by the court is contaians 
in the following statement: 

The plaintiff was the owner of a store standing in the 
northeast corner made by,the intersection of Main Street by 
Bedford Street, in Fall River. ‘The defendants were the 
owners of a mill dam, of which Main Street formied a part, — 
flowing water on the eastern side of that street. By reason 
of the defective structure of this dam, the waters percolated, 
in considerable quantities, through its foundation. 

It was in evidence that, after the town had widened Main 
Street, the defendants, in the spring of 1844, erected a block 
of stores and tenements upon their close, on the westerly side 
of that street, and so laid the foundation of said block upon 
the line of that side of said street, and so prepared the ground 
of said street, in front of said block, as to make a tight dam 
for their mill pond, and permanently to prevent the flowing 
of water from any drains which had conducted water from 
Bedford Street, across Main Street, upon their close. | 

There was evidence tending to prove that there was an 
ancient town drain running, from a point a few feet in front 
of the plaintiff ’s store, southward across Bedford Street, and 
thence continuing southwesterly across Main Street, to the 
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defendants’ close, through which the water from those streets 
ran off; and that about 20 years before the commencement 
of this action, a drain, from the cellar of the plaintiff’s store, 
was made into that drain. 

It was also in evidence that the part of the town drain, 
which crosses Main Street, was found, in 1830, to be filled 
up, and that another town drain was then made instead, and 
was made wider and deeper than the former one, and was 
varied from it, in its course and in its termination: That in 
1843, the plaintiff made his cellar from 10 to 12 inches deeper 
than it was before, and at the same time increased the depth 
cf the drain from it to the town drain ; and that, but for these 
changes in the depth of his cellar and drain, the water from 
the pond of the defendants would not have flowed into his 
cellar. 

The defendants contended, that there was not evidence to 
show the existence of any one drain, passing across Main 
Street, for the period of twenty years, with which the plain- 
tiff ’s drain had been connected. And the jury were instructed 
that, in order to find for the plaintiff, they must be satisfied 
that there had been one and the same drain across Main 
Street uninterruptedly for twenty years before this action was 
brought, and that the plaintiff’s drain was connected with 
that drain; that if there was a drain, before the town drain 
that was made in 1830, yet if the latter drain was made wider 
and deeper than the former, breaking it up, or essentially 
varying its termination upon the defendants’ land, then it was 
not, in legal effect, the same drain; and that there must be a 
constant, unbroken use of substantially the same drain, by the 
town or individuals, for twenty years, in order to give a right 
by adverse enjoyment. 

The defendants also contended, that if the water flowed 
into the plaintiff’s cellar, by means of his deepening the 
cellar and the drain in the street between the cellar and the 
town drain in Bedford Street, in 1843, without license of the 
town, the plaintiff was not entitled to recover, and that any 
right which the plaintiff might have to enter his drain into 
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the town drain, and to pass the water from his cellar through 
said drain upon the defendants’ land, was terminated by the 
act of the town in building a new drain and abandoning the 
old drain; and also, that if the water from the plaintiff ’s 
cellar was let into a town drain, and through that upon the 
defendants’ land, without the defendants’ knowledge, then no 
adverse right was acquired. But the judge, for the purposes 
of the trial, instructed the jury, that if the town drain under 
Bedford and Main Streets had existed, essentially in the same 
place and state, for twenty years before the plaintiff’s action 
was commenced, the town had acquired a right to have their 
drain empty itself upon the defendants’ land, and that the 
plaintiff had a right to enter the drain from his cellar into the 
town drain, and to have the water run through it upon the 
land of the defendants, although the plaintiff’s drain had not 
existed twenty years. And the jury were also instructed, 
that if the flowing of the water into the plaintiff’s cellar was 
caused by the removal of the bulk head or dam westward of 
its former position, or by the filling or building of the street, 
and these were done by the town, or the agents of the town, 
then the defendants were not liable. 

The defendants furthermore contended, that as it appeared 
that if any thing had been done by the defendants to cause 
the water to flow into the plaintiff’s cellar, it was by a mill 
dam erected, continued and maintained for the purpose of 
raising water for the working of a water mill, the remedy of 
the plaintiff, if any, must be sought under the provisions 
concerning flowing, contained in the Rev. Sts. c. 116. But 
the judge, for the purposes of the trial, instructed the jury, 
that this action was the proper remedy for the plaintiff. 

A verdict being returned for the plaintiff, the defendants 
moved for a new trial, because the verdict was against the 
evidence. Exceptions were also taken to the instructions 
given to the jury. 

Holmes & Battelle, for the defendants. 

Eliot, for the plaintiff. 

Wiper, J. The defendants move for a new trial.on several 
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grounds. In the first place, it is contended that the in- 
structions to the jury were erroneous, as to the plaintiff’s 
right to drain the water from his cellar into the town drain. 
The instructions were, that if the town drain had existed 
essentially in the same place and state, for a period of twenty 
years before this action was commenced, the town had gained 
a right to have their drain empty itself upon the defendants’ 
land, and that the plaintiff would have the right to enter the 
drain from his cellar into the town drain, and to have the 
water run through it, upon the land of the defendants, 
although the plaintiff’s drain had not existed for twenty 
years. 

These instructions, we think, were incorrect, and were 
material to the issue to be tried. It is a well settled rule of 
law, that if a person has a right of way over the land of 
another, to a particular close, he cannot enlarge it and extend 
it to other closes. It was so decided in Davenport v. Lam- 
son, 21 Pick. 72. The same principle manifestly applies to 
the present case. If the plaintiff has acquired the right in 
question, it must be in the right of the town; and the town 
clearly have acquired no such right. For it is plain, from 
the evidence, that a material alteration has been recently 
made in the plaintiff’s drain, without which his cellar would 
not have been flowed. Nothing short of an acquiescence of 
the defendants, for twenty years, in such an alteration, would 
authorize the presumption of a grant, either in favor of the 
town or the plaintiff. We are therefore of opinion that, on 
this ground, the defendants are entitled to a new trial. 

We are also of opinion that the verdict is against the evi- 
dence in respect to the town drain. It appears from the evi- 
dence, that within twenty years before the plaintiff’s action 
was commenced, a new drain was opened by the town, which 
was made larger and deeper than the former drain, and partly 
in a different place. On this point, the jury were instructed 
“that in order to find for the plaintiff, they must be satisfied 
that there had been one and the same.drain across Main Street, 
uninterruptediy, for a period of twenty years, before the action 
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was brought, and that the plaintiff’s drain was connected 
with that drain.” This instruction was unquestionably cor- 
rect ; and in conformity to it, the evidence does not support 
the verdict. 

Another ground of defence is relied on by the defendants, 
which we are strongly inclined to think would be decisive in 
their favor, if the other grounds should fail. 

It is contended that the plaintiff’s remedy, if he has been 
injured, is under the mill act, (Rev. Sts. c. 116,) the first sec- 
tion of which authorizes the erection of a water mill, anda 
dam to raise the water for working it; and the fourth section 
of which provides, that any person, whose land is overflowed, 
or otherwise injured by such dam, may obtain compensation 
therefor, in the manner provided in that act. This case, if 
the plaintiff is entitled to any remedy, comes certainly within 
the words of the statute ; and we perceive no reason to doubt 
that it is within its true meaning. We are, however, of opin- 
ion that, upon the evidence reported, the plaintiff is not entitled 
fo an action in any form. New trial granted, 


James H. Cuark vs. WiLtL1aAmM Gorpon & another. 


In an action brought by the assignees of an insolvent debtor to try the validity of 
a sale of chattels made by him shortly before proceedings in insolvency were 
instituted against him, he is a competent witness for the purchaser, to prove that 
the sale was not made for such purpose, or with such intent and knowledge, as 
rendered it void against his creditors. 


Suaw, C. J. This was an action of trover to recover the 
value of thirty four tons of pine timber, alleged to have been 
converted by the assignees of Oliver Smith, an insolvent debtor. 
At the trial, before Mr. Justice Hubbard, at the last May term 
at Plymouth, the plaintiff claimed title to the timber under a 
sale made to him by said Smith, on the 25th of April 1846, 
The defendants showed that Smith went into insolvency on 
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the 30th of May 1846, and that they, as his assignees, took 
possession of the timber, on the 10th of June following, as 
his property. And they alleged and undertook to prove, in 
justification of their conduct in the premises, and as a defence 
to this action, that Smith was indebted to the plaintiff, at the 
time of said sale, in the sum of $250 on a note and on ac- 
count, and agreed to receive payment for the timber (the price 
of which was $272) in his note to be given up, and by a 
credit on account for the balance. Evidence was given of 
these facts, and the questions for the jury were, whether 
Smith was insolvent at the time of said sale, or whether, 
being insolvent, or in contemplation of insolvency, he made 
the sale to the plaintiff, intending to give him a preference, as 
a preexisting creditor, and whether the plaintiff, at that time, 
had reasonable cause to believe that Smith was insolvent. 
(Sts. 1838, c. 163, § 10; 1841, c. 124, § 3; 1844, c 178, 
§ 8.) Smith was called as a witness by the plaintiff, and 
was asked whether, in making the sale to the plaintiff, he 
intended to prefer him, and whether, at that time, he contem- 
plated insolvency. And the witness was permitted, notwith- 
standing the defendants’ objection, to answer this question. 
His answer was, that he had no intention of preferring the 
plaintiff, and had no intention or expectation, at that time, of 
suspending his business. The jury found a verdict for the 
plaintiff, subject to the opinion of the whole court, as to the 
competency of the witness to give said testimony. 

The court are of opinion that Smith, the insolvent debtor, 
Was a competent witness; because he was not interested in 
‘the event of the suit. The question of the intent, with which 
he made the sale, became material. It was a question of fact, 
and might be proved by the testimony of the party himself, 
if he was so situated as to be competent. Perhaps the reason 
why this proof is not more commonly relied on is, that fre- 
quently the party, who is alleged to have acted with an un- 
lawful intent, or under an unlawful motive, is a party to the 
suit, or has some interest in the event of the suit. In that 
case, the intent and motive may be inferred, by the jury, from 
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facts and circumstances proved. Still it isa fact to be proved ; 
in the one case by positive, in the other by circumstantial 
evidence, both of which are admissible, when given by com- 
petent witnesses. Judgment on the verdict. 
Coffin, for the defendants. 
Eliot, for the plaintiff. 


Henry Soute vs. Tuomas Russe. 


A declaration sufficiently shows, after verdict, that the action respects an easement 
on real estate within the St. of 1840, c. 87, § 1, by alleging that the plaintiff was 
seized and possessed of a mill, mill dam and water privilege on F. Brook, and 
had a right to the use of the water in said brook, for the raising of a head of 
water, and for the driving of his said mill, without molestation, and that the de- 
fendant erected, over and across said brook and another brook leading into the 
same above the plaintiff’s mill, a dam, in such an insecure, unskilful, loose and 
unworkmanlike manner, that after raising a great body of water in said stream, 
above the plaintiff’s mill, the defendant’s dam was carried away by reason of this 
improper and insecure construction, by means whereof a large and unusual quan- 
tity of water was let down upon the plaintiff’s dam and mill, whereby the same 
were greatly damaged, and a large quantity of sand was washed and thrown into 
the pond of the plaintiff, by which the same was much diminished in capacity for 


containing water, and his mill privilege thereby greatly reduced in value, and he’ 


was put to the expense of $200 for the repairs of the same, and was subjected to 
great loss by the interruption of the business of his mill. 

When there are two counts in a declaration, and the jury bring in a verdict for the 
plaintiff on one count, and state that they cannot agree upon a verdict on the 
other, the court has authority to permit the plaintiff to amend by striking out 
the other count, and to allow the jury to return their verdict generally for the 
plaintiff. 

When a jury disagree as to one count in a declaration, and find for the plaintiff on 
the other count, and he thereupon strikes out the count on which they disagree, 
the defendant is not entitled, under Rev. Sts. c. 121, § 16, to the costs of the trial 
on that count. 


Tue declaration, in this case, contained the following 
counts: ‘For that the plaintiff was, on the first day of 
November last past, and unto this day is, seized and possessed 
of a certain mill, mill dam and water privilege on Furnace or 
Trout Brook, so called, in Kingston, in the county of Plym- 
outh, and had a right to the use of the water in said brook, 
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for the raising of a head of water, and for the driving of his 
said mill, without molestation; and the plaintiff avers that 
the defendant, on said day, and before that time, had erected, 
over and across said brook and another brook leading into the 
same, above the plaintiff’s mill and dam, a certain dam, in 
such an insecure and loose manner, that after raising a great 
body of water in said stream, above the plaintiff’s mill, his 
the defendant’s dam was carried away, by reason of this im- 
proper and insecure construction; by means whereof, a large 
and unusual quantity of water was let down upon the plain- 
tiff’s said dam and mill, whereby the same was greatly dam- 
aged, and he was put to the expense of one hundred dollars for 
the repair of the same, and was subjected to great loss by the 
interruption of the business of his said mill. 

“¢ And also, for that the plaintiff afterwards, on the first day 
of March last past, and unto this day, was seized and _ pos- 
sessed,” &c. (as in the first count ;) “ and the plaintiff avers that 
the defendant, on said day and before that time, had erected 
over and across said brook and another brook leading into the 
same, above the plaintiff’s mill and dam, a certain other dam, 
other than the first named dam, in such an insecure, wnskilful, 
loose and unworkmanlike manner, that after raising a great 
body of water in said stream, above the plaintiff’s mill, his 
the defendant’s dam was carried away by reason of this im- 
proper and insecure construction, by means whereof a large 
and unusual quantity of water was let down upon the plaintiff ’s 
said dam and mill, whereby the same was greatly damaged, 
and a large quantity of sand was washed and thrown into the 
pond of the plaintiff, by which the same was much diminished 
in its capacity for containing water, and his mill privilege 
thereby greatly reduced in value, and he was put to the ex- 
pense of two hundred dollars for the repairs of the same, and 
was subjected to great loss by the interruption of the business 
of his said mill.” 

The defendant’s counsel, before pleading, moved that the 
writ and action should be dismissed, because this court had 

. no jurisdiction thereof, and because the affidavit required by 
fe: 
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St. 1840, c. 87, did not accompany the writ. But the 
motion was overruled. The defendant then pleaded the gen- 
eral issue. 

At the trial before Hubbard, J. the plaintiff introduced 
evidence, showing that there were separate and distinct dams 
mentioned in the separate counts in his declaration, erected 
at different times, and carried away at different times. The 
evidence introduced by the plaintiff also tended to prove that 
those dams were unskilfully and insecurely erected. 

The judge instructed the jury, that if the dams, or either 
of them, were not properly constructed, and were not made 
sufficiently secure to hold and retain the head of water re- 
tained by them, and the injury happened to the plaintiff from 
the defective construction of the dams, or either of them, the 
defendant would be liable for the losses and injuries which 
the plaintiff had sustained as the direct consequence of such 
defective construction. 

The following verdict was returned:. ‘The jury find for 
the plaintiff, on the second count in the plaintiff’s writ, and 
assess damages in $87:45; the jury cannot agree upon the 
first count in the plaintiff’s writ.” 

The plaintiff then moved to discontinue, as to his first 
count, and the judge granted the motion. The jury then 
returned their verdict, generally, for the plaintiff, for the sum 
of $8745. 

The defendant’s counsel excepted to the granting of the 
plaintiff’s motion to discontinue as to his first count. They 
also filed a motion, that if the full court should decide that 
the plaintiff was rightly permitted so to discontinue, the de- 
fendant might be allowed his costs on the first count. 

W. H. Whitman, for the defendant. ‘he court has no 
jurisdiction of this case. 'Though the demanded damages 
exceed three hundred dollars, yet no affidavit was indorsed on 
the writ, or annexed to it, that the matter, sought to be re- 
covered, exceeded that amount or value, as is required by S¢. 
1840, c. 87. The writ, therefore, should have been dismissed 
Hunt vy. Inhabitants of Hanover, 8 Met. 343. 
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The action does not respect an easement in real estate, 
within the meaning of St. 1840, ¢. 87; and therefore this court 
has not jurisdiction of it. See 3 Kent Com. (5th ed.) 434- 
438. 8 Met. whi sup. Cary v. Daniels, 5 Met. 236, and 
the authorities cited by the counsel for the defendant in that 
case. Johnson v. Jordan, 2 Met. 234, 239. 

In order to give this court jurisdiction, on the ground that 
the action respects an easement in real estate, the easement 
must appear on the face of the declaration. 5 Met. whi sup. 
In the present case, no such easement so appears ; or if it does 
SO appear, its validity is not necessarily involved in the de- 
cision of the case. The sole question was, whether the 
defendant’s dam was skilfully built; not whether he had a 
right to buildadam. See Turner v. Blodgett, 5 Met. 240, 
note. 

The defendant claims costs on the first count, under the 
Rev. Sts. c. 121, $ 16, and the fourth rule of the court, (24 
Pick. 384,) as to costs on amendments. 

The defendant’s objection to the discontinuance as to the 
first count was made by his counsel, before they had seen the 
case of Hall v. Briggs, 18 Pick. 503. Unless the court find 
a distinction between that case and this, the decision on this 
point will probably be for the plaintiff. 

Beal, for the plaintiff. The declaration sufficiently shows 
that this is an action respecting an easement in real estate. 
The plaintiff alleges that he “had a right to the use of the 
water in Furnace Brook, for the driving of his mill, without 
molestation.”’ ‘This necessarily imports a right to the free 
and unobstructed flow of the water to his mill; and this is 
an easement. Cary v. Daniels, 5 Met. 236. Crittenton v. 
Alger, in Berkshire, September term 1846, (since published 
in 11 Met. 281.) 

The Rev. Sts. c. 121, $ 16, give the defendant costs only 
when there is a verdict for him on one of the counts. 

W. Thomas replied. 

Suaw, C. J. 1. The declaration substantially sets out 
an easement of the plaintiff in the defendant’s land, and a 
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disturbance, and is good after verdict. It states that the plaintiff 
was seized and possessed of a mill and mill site. His right 
to have the water flow freely to his mill, unmolested and 
unincumbered with dangerous materials wrongfully placed 
therein by the defendant, on his own land, was an easement ; 
and such misuser, by the defendant, of his own right in 
another part of the stream, was a disturbance. 

2. The court had full authority to allow the plaintiff to 
strike out one of his counts, before the verdict was recorded ; 
and the terms of such amendment were wholly within the 
discretion of the court. 

3. It is only where there is a verdict by the jury, on one 
count for the plaintiff, and on another for the defendant, that 
costs for the defendant are to be taxed, under the Rev. Sts. 
ce. 121,$16. In the present case, there was no verdict for 
the defendant. 

Judgment on the verdict for the plaintiff. 


Josnua B. Tosey & others vs. Prestpent, Directors, &c. 
or WaREHAM Bank. 


Before there was any parochial organization in the town of Wareham, and while 
parochial business was transacted by the inhabitants of the town, in town meet- 
ings, the S¢. of 1825, c. 121, authorized the town to make sale of certain lands 
‘‘originally appropriated for the support of the regular administration of gospel 
ordinances therein, and to be exclusively devoted to that purpose; ”’ and directed 
that at the annual town meetings thereafter held in March or April, three or more 
persons should be elected trustees of the fund to be raised by such sale, who 
should invest the proceeds of the sale in some productive fund, and ‘‘ annually 
appropriate the income thereof, according to the original intention of said town 
when the lands aforesaid were laid out and appropriated:’”’ In 1826, said lands 
were sold, and in 1827 and 1828, the town elected trustees, who invested the pro- 
ceeds of the sale, as required by said statute: In February 1828, the first parish 
in Wareham was organized, and several other parishes were afterwards organized 
in Wareham: In 1828 and ever afterwards, said first parish annually elected 
trustees of said fund, to whom it was transferred, and who invested it, in the 
name of the ‘‘ Trustees of the Ministerial Fund in Wareham,” in shares in the 
capital stock of Wareham Bank, and appropriated the income to the use of said 
parish: No trustees were elected by the town, after 1828, until 1844: In 1844 
and the two following years, trustees were again elected by the town, and in 1846, 
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the town voted to request said trustees to collect the interest on the ministerial 
fund and divide it among the several religious societies in the town, in proportion 
to their population ; and said trustees brought an action against the Wareham 
Bank to recover the dividends declared on the aforesaid shares standing in the 
name of the ‘‘ Trustees of the Ministerial Fund.’”’ Held, that the lands were 
holden by the town in its parochial capacity, and that the proceeds of the sale 
thereof were holden in the same capacity, until the separate organization of the 
first parish; that upon such organization of the first parish, the fund, in which 
those proceeds were invested, became the property of said parish, and were sub- 
ject to its control; that the S¢. of 1825, c. 121, was not intended to change, and 
did not change, the legal character of the fund, and vest it in the town in con- 
tradistinction to the first parish; that the direction to the town to elect trustees 
was applicable to the town only while it acted in its parochial capacity; and that 
the parish, when separately organized, had the sole authority to elect trustees to 
manage the fund; and that the action could not be maintained. 

The omission of a parish, for one year, to elect parish officers, does not necessarily ~ 
operate as a dissolution of the parish; and if it did, the parish property would 
not therefore vest in the town, although the town held the property, in its paro- 
chial capacity, before the parish was separately organized. 

When different persons claim the dividends on bank stock, the ownership of which 
is in dispute, and the directors of the bank promise one of the persons to pay 
him interest on the dividends, upon their being left in the bank, and he afterwards 
brings an action against the bank for the dividends, and fails to recover them, 
because the stock was proved to be the property of another person, he cannot 
recover the interest that was promised to him; such promise being without con- 
sideration. 


Assumpsit, to recover four dividends declared by the de- 
fendants on thirty five shares of their capital stock, standing 
in the name of the “'Trustees of the Ministerial Fund in 
Wareham.”’ 

At the trial before Hubbard, J. the plaintiffs showed, by 
the records of the town of Wareham, that, at the annual town 
meeting in March 1844, Joshua B. Tobey, Peter Mackie, 
Jedediah Briggs, John Galt and Osier Howard were chosen 
trustees of the ministerial fund; and that they were again 
chosen at the annual town meeting in March 1845. The 
plaintiffs also read, from said records, a vote of the town, 
instructing these trustees to collect the interest due on said 
fund, and appropriate it to pay expenses, and invest the 
balance in good notes: Also a vote authorizing the trustees 
to apply to the legislature for a statute confirming an equitable 
distribution of the income, arising from said funds, among 
the different religious societies in said town: (It was ad- 
mitted that no such statute had been passed.) Also a vote 
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passed January 24th 1846, authorizing the trustees to ccllect 
the dividends due upon said fund from the Wareham Bank, 
and to bring a suit for the same, if the bank should refuse to 
pay: Also a vote authorizing the town treasurer to hire the 
sum of $420 for paying expenses in collecting said dividends: 
Also a vote of the town, passed April 25th 1846, that the 
town trustees collect the interest due on the ministerial fund, 
and divide it among the several religious societies in the town, 
in proportion to their population. 

The plaintiffs gave in evidence certificates of thirty five 
. shares of the stock of Wareham Bank, dated November 10th 
1835, signed by the president and cashier, to ‘the trustees 
of the ministerial fund in Wareham.” ‘The cashier of the 
bank testified that the stock was transferred, by William 
Fearing, Sylvanus Bourne and Peter Smith, to the then 
trustees of the fund, and that he delivered the certificates to 
said Bourne, and that all the dividends on said stock, previous- 
ly to April 1844, had been paid to said Bourne, who gave his 
receipt for the same, as chairman of the trustees; and it ap- 
peared that said Bourne, as treasurer of the first parish in 
Wareham, credited these dividends in the parish books, and 
paid them to the minister of the parish. 

The plaintiffs relied on St. 1825, c. 121, authorizing the 
town of Wareham ‘to make sale of certain lots of woodland 
and meadow in said town, originally appropriated for the sup- 
port of the regular administration of gospel ordinances there- 
in, and to be exclusively devoted to that purpose,” and also 
directing the town thereafter to elect annually, in March or 
April, three or more persons, to be “trustees of the fund to 
be raised by the sale aforesaid,’’ and to invest the proceeds 
of said sale, and “annually appropriate the income thereof, 
according to the original intention of said town, when the 
lands and meadows aforesaid were laid out and appropriated ; ”’ 
and that the trustees should ‘‘give bond to said town, for the 
faithful performance of their duties.”” The plaintiffs also 
claimed interest on a portion of the dividends sued for, by 
virtue of a paper, dated June 9th 1845, purporting to bea 
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vote of the directors of the bank. And a former cashier of 
the bank, called as a witness by the plaintiffs, testified that 
said vote was passed at a meeting of the directors, when a 
majority were not present ; that he did not record it, but that 
he gave the original paper to the trustees, promising to allow 
them interest. ‘This testimony and the introduction of the 
paper were objected to by the defendants, but the objection 
was overruled. 

The defendants gave evidence that certain lands and 
meadows in the town of Wareham, originally laid out to the 
use of the ministry, had been, until they were sold in 1826, 
under the aforesaid St. of 1825, c. 121, called, known and 
occupied as ministerial property, and that the use of them 
‘had been appropriated to the support of the congregational 
minister of said town; that there was only one religious 
society, to wit, the congregational, in the town, until 1828, 
and that the town acted under one warrant, in town meetings, 
in its municipal and parochial capacities, until 1828; that in 
1826, upon the petition of the town for authority to sell said 
lands and meadows, calling them parish property, the legis- 
lature passed the aforesaid St. of 1825, c. 121; that in the 
autumn of 1826, the said lands and meadows were sold, and 
that the town, in 1827 and 1828, elected trustees, as required 
by said statute. 

The defendants then introduced the proceedings in the 
organization of the first parish in Wareham, in February 
1828. And it appeared by the records of said parish, that 
the parish had chosen trustees of the ministerial fund, in 
February 1828, and annually afterwards, in March or April ; 
and that, in 1829, Bartlett Murdock, Benjamin Fearing, Wil- 
liam Fearing, Isaac Pratt and Eliphalet Bumpus were chosen 
such trustees: ‘That the parish, on the 5th of October 
1829, voted to authorize the treasurer of the town to cancel 
the bond given, as required by the aforesaid statute, by the 
trustees ; that the securities should be delivered into the hands 
of the trustees of the parish; and that said trustees should 
give bond to the treasurer of the parish. 
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The foliowing receipt, found among the papers of the 
present town treasurer, was then given in evidence: ‘ Ware- 
ham, June 14th 1830. Received of Peter F. Briggs, treas- 
urer of Wareham, $3641-11, it being the whole amount of 
the property belonging to the town of Wareham, called the 
ministerial fund, principal and interest, to 4th December 1829. 

William Fearing, » Trustees of 
Eliphalet Bumpus, ‘ said fund.” 

The defendants then gave evidence that the interest of said 
fund was appropriated to the use of the first parish, by the 
trustees, who paid it to the parish treasurer; that Sylvanus 
Bourne was first chosen, by the parish, one of the trustees 
of the fund, in 1831, and annually afterwards till 1844, and 
acted in said capacity; that he was treasurer of the parish 
during most of that time; that he, in 1835, with the consent 
of the other trustees, invested the funds in thirty five shares 
in the stock of Wareham Bank, and that the aforesaid cer- 
tifizate of said stock was then issued and delivered to said 
Bourne, who held it as trustee, or treasurer of said parish, till 
1844, when he delivered it to Joshua B. Tobey, after said 
Tobey had been chosen one of the trustees of the town: 
That said Bourne, from the time of the purchase of said stock, 
received all the dividends declared thereon, and signed the 
dividend book, as ‘‘ chairman of trustees,” or “ chairman,” 
and, in one instance, in his own name alone; and that he, as 
treasurer of the parish, appropriated the dividends, so received, 
to the minister of the parish —a small part being applied to 
parish purposes: 'That said Bourne was not chosen trustee 
by the town, and that the town, after 1828, chose no trustees, 
until 1844, in which year the parish also chose trustees, at 
their meeting on the 29th of April. 

It did not appear in evidence, that from the passing of said 
St. of 1825, c. 121, (on the 3d of March 1826,) till the year 
1845, the trustees chosen by the parish ever executed any 
bond. either to the town or to the parish, for the faithful dis- 
charge of their duties. 

It appeared that in 1844 a written application, signed by 
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twelve persons, was made to a justice of the peace to organize 
the first parish in Wareham; that said justice issued his war- 
rant, dated March Ist 1844, calling a meeting of the parish 
on the 9th of said month ; that a meeting was held, on that 
day, at which no trustees were chosen ; and that this meeting 
was dissolved, after a vote had been passed designating the 
manner in which future meetings should be called. The 
plaintiffs objected, that this was an organization of a new 
parish, and not of the first parish, and that all subsequent 
proceedings were the proceedings of such new parish. They 
also objected, ‘“‘that there was not now any congregational 
parish in Wareham, except as involved in the town, which 
has the power to act parochially ; the first organization of the 
parish having become extinct.”” ‘These objections were over- 
ruled. 

The defendants gave in evidence.a vote of the parish, 
passed on the 29th of April 1845, authorizing the trustees, 
chosen by the parish, “‘ to demand and receive all the papers 
and evidence of property belonging to said parish, and to 
demand and recover the interest on dividends which have 
accrued on said funds, and to take all legal measures neces- 
sary in the premises, and also defend the same.” ‘The 
defendants also showed, that on the 5th of January 1846, 
they paid $420—the full amount of dividends then due — 
to said trustees chosen by the parish, and took from said 
trustees a bond of indemnity; and that said sum had been 
applied, by said trustees, to parish purposes. 

It was admitted that there were several organized parishes 
in Wareham, and that the officers of each of them had de- 
manded, from the trustees chosen by the town, their portion 
of the income of the ministerial fund. 

A nonsuit was entered, subject to the opinion of the whole 
court. If any of the judge’s rulings were wrong, in any ma- 
terial point, the nonsuit to be taken off, and a new trial had, 
or the defendants to be defaulted, as the court shall determine. 

Coffin, for the plaintiffs. 

Beal & S. Miller, for the defendants. 
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Dewey, J. The great question in the present case is that 
which arises upon the construction of the St. of 1825, ¢c. 121. 
The bank shares, which are the subject of the present con- 
troversy, are the proceeds of the sale of certain ministerial 
lands in the town of Wareham; not directly, however, inas- 
much as the funds, whilst held by the town, were vested in 
other securities ; and it was only subsequently to the passing 
over of thgse securities, and by a new investment by the 
trustees of the parish, that the bank shares were purchased. 
This fact of the purchase of the shares by the trustees of 
the parish, and not of the town, might present an objection to 
a recovery against the present defendants; but in the view 
we have taken of the case, neither this objection, nor that 
taken to the election of the trustees of the town, or their 
capacity fully to enforce any claim of the town to these funds, 
has been deemed material. We think, upon the broader 
ground, the general question as to the corporate body which 
is to have the appointment of the trustees, and the control of 
the funds arising from the sale of the ministerial lands in 
Wareham, the case is clearly with the defendants. Originally, 
these lands vested in the town of Wareham, though appro- 
priated ‘to the support of the regular administration of gos- 
pel ordinances.” But they vested in the town in its parochial 
capacity. Every town was a corporation of that peculiar 
character, that it embraced, within the scope of its appropriate 
duties, those of a parish, until a separate parish was formed 
and organized within its limits. Brunswick v. Dunning, 7 
Mass. 445. Under this authority, it was formerly the usage 
of the towns to transact their parochial business at the regu- 
larly called town meetings; making no difference, in this 
respect, whether acting on parochial subjects, or on matters 
of strictly municipal concern. Austin v. Thomas, 14 Mass. 
338. The principle is now well settled, that where lands are 
holden by the town in its parochial capacity, the proceeds of 
the sale of such lands are also holden by the town in the like 
capacity ; and upon the separate organization of a parish, the 
parish succeeds to all the parochial property of the town 
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This doctrine is fully stated and sustained in the cases of 
Ludlow v. Sikes, 19 Pick. 317; Shrewsbury v. Smith, 14 
Pick. 297; and Inhabitants of Milton v. First Congrega- 
tional Parish in Milton, 10 Pick. 447. 

These authorities would entirely dispose of the question as 
to which corporation — that of the town or the parish — has the 
property and control of the proceeds of the lands holden by 
the town of Wareham in its parochial capacity, were it not 
for the further objection which is supposed to vary the case, 
and which arises from the provisions of the St. of 1825, 
c.121. The first section of that statute authorizes, in general 
terms, the town of Wareham to make sale of certain ministe- 
rial lands. ‘The second section authorizes the said town, at 
the annual meeting of its inhabitants, in March or April, to 
elect three or more persons, “who shall be the trustees of the 
funds to be raised by the sale aforesaid.” Does this statute 
perpetuate the legal estate and control of these funds in the 
town of Wareham, irrespective of any change that might 
take place by the organization of the parish distinct from that 
of the town? We think such was not its design; nor does 
a proper construction of it necessarily lead to that result. 
This statute is to be construed with reference to those well 
known and established principles, already stated, that towns 
acted in the double capacity of municipal and parochial cor- 
_ porations, and that parochial property passes from the town to 
the parish, connected with the fact, that at the time of the 
enactment of this statute no separate organization of a parish 
had taken place. ‘The authority of the town to sell these 
lands, and invest the proceeds thereof, was only equivalent to 
an authority to the first parish in Wareham. It was virtually 
an authority to act parochially in relation to these funds. 
The town of Wareham was to elect three or more trustees 
annually, to manage these funds, so long as they represented 
the parish; but upon the separate organization of the first 
parish of Wareham, this duty would devolve upon the parish, 
as directly connected with the appropriation of these funds. 
We cannot suppose the legislature intended by this statute — 
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apparently a mere enabling statute, authorizing the change of 
certain parochial property from real estate to personal — to 
change also the whole legal character of these funds, and to 
enact that they should forever be legally vested in the town, 
in contradistinction to the first parish. It is much more rea- 
sonable, and much more in accordance with our whole system 
of the tenure of parochial property, to consider the provision, 
as to the annual election of trustees by the town, to have 
been exclusively applicable to the town, while continuing to 
act in a parochial capacity, and that, upon the organization 
of a separate parish, not only the income of the funds was 
to be appropriated, from time to time, by the parish, but also 
that the legal estate and entire control of the property passed 
to the parish. 

The effect of this opinion is, therefore, that these funds, 
the subject of the present controversy, did, upon the separate 
organization of the first parish in Wareham, become the prop- 
erty of the parish, and were subject to its control; and that 
the trustees to manage the same are to be elected by the 
parish, and not by the town. 

This view of the case settles the principal question between 
the parties before us. 

We do not perceive that the result is at all affected by the 
two minor points raised on the argument. It will not avail 
the plaintiffs to establish, if they could do so, that the parish, 
after being duly organized in 1828, and continuing so until 
1844, through some neglect, failed to elect their annual offi- 
cers in the year 1844. Such omission does not necessarily 
operate as a dissolution of the parish. Oakes v. Hill, 14 
Pick. 442. The property vested in the parish by their organ- 
ization in 1828, and the town ceased to have any control over 
the same after that period. 

The vote of the directors of the Wareham Ponk, that 
‘the bank would allow interest at the rate of six per cent. 
per annum, on the dividends due on these shares of the bank 
stock until the majority of the directors vote to the contrary, 
and notify the town trustees,” does not vary the case. 
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There are various objections to the legal effect or binding 
force of this vote of the directors. 1. It appears to have been 
adopted at a meeting attended by less than a major part of 
the directors. 2. It is no direct promise to pay the principal 
sum sought to be recovered in this action, but only the inter- 
est on the dividend ; and to whom this is payable is equivocal ; 
all the stipulation, in reference to the “town trustees,” being 
that the interest should be paid until the directors “notify the 
town trustees that they would no longer allow interest on said 
dividend.” 3. But the more weighty objection is, that it can 
have no effect, for want of any legal consideration. So far 
as it is a promise to the plaintiffs, it is upon the assumption 
that the shares belonged to the plaintiffs, and that, as such 
holders, they were entitled to any interest that might be al- 
lowed on dividends not called for. But it now appearing 
that the shares were in fact the property of the defendants, 
and they alone entitled to the dividends accruing thereon, 
there is no equitable or legal consideration for such promise 
to the plaintiffs. Nonsuit confirmed. 


ABNER S. Taytor vs. County CommMIssIoNnERS OF PLYMOUTH. 


Under the Rev. Sts. c. 39, § 57, which provide that a party, who is dissatisfied with 
the estimate, made by county commissioners, of the damages caused by taking 
land for a rail road, ‘“‘ may apply for a jury to assess the damages, either at the 
same meeting at which such estimate shall be completed and returned, or at the 
next regular meeting thereafter,” if a party applies for a jury, at the same meet- 
ing at which the estimate is completed and recorded, and a jury is then ordered, 
and a warrant therefor issued, he cannot, by merely omitting or refusing to pro- 
ceed under that order and warrant, entitle himself to a jury on applying therefor 
at the next regular meeting of the commissioners. 


THIs was a petition for a mandamus, to be directed to the 
county commissioners of Plymouth, commanding them to 
pass an order for summoning a jury to estimate the damage 
done to the petitioner by the Old Colony Rail Road Corpo- 
ration, by taking his land, and constructing their road upon it. 

38 * 
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The petitioner alleged, in his petition, that said commission- 
ers, on his application, assessed his damages, sustained by the 
construction of said rail road, at $300, and caused their assess- 
ment and award to be recorded at their regular meeting on the 
first Tuesday of August 1846; that he immediately made 
known to the commissioners, in writing, his dissatisfaction 
with their assessment and award, and applied to them, in 
writing, that his damages, so sustained, might be estimated 
and found by a jury; and that the commissioners, at their 
regular meeting aforesaid, passed an order that a Jury be sum- 
moned for the purposes before mentioned; “that it was not 
convenient, by reason of sickness and affliction, to cause a 
jury to be summoned and to give their verdict, within three 
months next after the time of passing said order, and a jury 
was not summoned, and no verdict was agreed upon or ren- 
dered by a jury, in the premises; whereupon. the petitioner 
applied to said commissioners, at their regular meeting at 
Plymouth, on the first Tuesday of January 1847, being the 
next regular meeting of said commissioners, after the said 
award and assessment of damages was made and recorded by 
them, as before meitioned, praying them that said order for a 
jury might be renewed, or a new order passed for summoning 
a jury in the premises, for the purposes mentioned in his 
original application for a jury, as aforesaid ;” that said com- 
missioners caused notice of said last application to be given 
to said Rail Road Corporation, and appointed a time for hear- 
ing the parties thereon, and after a full hearing thereon, of 
both parties, said commissioners refused to order a jury to be 
summoned upon said application, and ordered that the pe- 
titioner take nothing thereby. 

The county commissioners filed an answer to said petition, 
averring that, at their meeting in August 1846, they passed 
the order mentioned in said petition, and caused a warrant to 
be issued to the sheriff of Plymouth, directing him to sum- 
mon and empanel a jury to assess the petitioner’s dam- 
ages in the premises, which warrant they then put into the 
hands of the petitioner, to be by him delivered to said sheriff: 


OCTOBER TERM 1847. 451 


Taylor v. County Commissioners. 


That the petitioner, at their next regular meeting in Jantiary 
1847, returned said warrant to them, with no return thereon 
by said sheriff, but with an indorsement thereon, in these 
words: ‘In consequence of sickness in my family, and other 
circumstances conspiring to prevent getting through with the 
jury trial, within the three months prescribed by law, I re- 
turn the papers and warrant for a jury, into the clerk’s office, 
unexecuted. AbnerS. Taylor.” ‘That, at said last mentioned 
meeting of the commissioners, the petitioner also presented 
to them a petition for another order and warrant for a jury to 
assess his said damages; but that they, believing that they had 
no authority to grant said last mentioned petition, ordered that 
it be refused, and that the petitioner take nothing thereby. 

Coffin, for the petitioner. 

T. H. Russell, for the respondents. 

Dewey, J. The right to a jury to assess the damages occa- 
sioned by the laying out of a rail road is given by Rev. Sts. 
c. 39, § 57. The application for such jury is to be made 
either at the same term at which the estimate of the county 
commissioners shall be completed and returned, or at their 
next regular meeting thereafter. The petitioner made his 
application for a jury, in due season, being at the term when 
the estimate of damages was returned by the commissioners, 
and a jury was then ordered, and a person appointed to pre- 
side at the hearing of the case before the jury. The warrant 
for such jury was duly made out and delivered to the pe- 
titioner, who wholly neglected to cause any further proceed- 
ings to be had thereon within three months from the date of 
the order for a jury. He now demands, as a matter of right, 
a second order for a jury. His second application, having 
been made at the next term after the estimate of damages by 
the county commissioners was returned, was in due time, as 
an original application, and, if not barred by his previous 
application and the order thereon, ought to be granted. ‘The 
case, therefore, opens the inquiry as to the effect of the first 
order and warrant for a jury. The petitioner contends that 
no jury having in fact been called out in pursuance of it, it 
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may be treated as a nullity, and his second application for a 
jury be considered as an original one. This view of the case 
does not seem to us to be a reasonable one. Some effect 
should be given to the first petition and the order thereon. 
The petitioner may select either of the periods named in the 
statute for filing his petition for a jury; but whenever filed, 
it requires action on the part of the county commissioners, 
and notice to the rail road corporation, and the corporation 
may appear and request the appointment of a presiding officer 
at the hearing before the jury, and such appointment may be 
made, and all the preliminary arrangements thus settled. 
The case having proceeded thus far, we do not think the 
petitioner, at whose request the jury has been ordered, can 
arbitrarily discontinue all further proceedings on such order, 
without affecting his right to make a new application for a 
jury. | 

Various cases may occur where the party would be entitled 
to anew jury. By force of the Rev. Sts. c. 24, $ 35, it is 
so, when a jury, upon being called out, shall not agree on a 
verdict ; and if, for any error, the proceedings are set aside 
upon a writ of certiorari, the party may have a new jury. 
To these cases may be added, generally, all others, where a 
verdict has failed to be returned, by some inevitable casualty, 
or the fault of some public officer charged with the execution 
of the process. If the person appointed to preside should, 
by reason of sickness or absence from the Commonwealth, 
or by declining to serve, thereby prevent the hearing before 
the jury, it might furnish a proper reason for a new warrant 
and order for a jury. Other cases might be mentioned, which 
might produce a like effect. 

When such cases occur, a new petition is to be presented, 
setting forth the reasons for not proceeding on the original 
order, and praying for anew one. We understand, in the 
present case, that no sufficient reason was shown to exist for 
not executing the first order, and that it was neglected to be 
executed at the will of the petitioner, and for no good cause. 
The petitioner contends that he had the legal right, at his 
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pleasure, to omit all further action on the first warrant, and 
demand, as of right, a second order for a jury. This, we 
think, he was not authorized to do. Having elected to 
take his order for a jury, at the meeting of the commissioners 
when they returned their estimate, he was bound to proceed 
thereon, unless he shows a good excuse therefor. The fact 
alleged as an excuse was of a character that was to be con- 
sidered aud adjudged upon, as to its existence, by the com- 
missioners. We do not understand it to be suggested that 
there was any real incapacity of the party, disabling him 
from proceeding under the first warrant. We think the case 
not a proper one for a mandamus to the county commissioners. 
Petition dismissed. 


Rosert G. SuHaw & others vs. Bensamin D. FINNEY. 


H., a broker, whose business was to buy and sell fish, as well for himself as for 

- others, was authorized by S. & Co. to buy fish for them, and bargained with F. for 
a quantity of fish, intending to buy for S. & Co., but not intimating to F. that he 
was not buying for himself, and made this written memorandum of the bargain: 
** October 21st 1846. F. agrees to sell H. his fare of fish, at $2°50 per quintal, 
as they lay, or to go on flakes one good day, at §2°625; and to have the refusal 
of them until Friday evening, 23d instant:”’ H. gave notice to F., before Fri- 
day evening, that he would take the fish at $2°6245, they to be put on flakes one 
good day: F. refused to deliver the fish to H., and S. & Co. brought an action 
against F. for breach of the bargain. Held, that the case was within the statute 
of frauds, and that the action could not be maintained. 


THIs was an action of assumpsit to recover damages for 
breach of an alleged contract to deliver certain quintals of 
fish to the plaintiffs. 

At the trial in the court of common pleas, before Ward, J. 
the plaintiffs, to prove the contract, called B. Hathaway as a 
witness, who testified that he resided in Plymouth, and was 
in the business of buying and selling fish for himself and 
others ; that in the year 1846 he had bought eleven thousand 
quintals, three or four thousand for himself, and the rest for 
the plaintiffs ; that for the two preceding years he had bought 
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large quantities of fish, one half for himself, and one half for 
others ; that in the autumn of 1846, he was authorized, in 
writing, by the plaintiffs, to buy fish for them, and that, on 
the 21st of October 1846, he went to Hel River, (in Plymouth, ) 
where the defendant resided, and there treated with him for 
his fish, which lay in a storehouse, and the precise quantity 
of which was not ascertained; that he then and there 
intended to buy for the plaintiffs, and made an arrangement 
with the defendant, which he, immediately after, on the same 
day, but not in the defendant’s presence, minuted on his 
memorandum book, as follows: “ Benja. Finney agrees to 
sell B. Hathaway his fare of Truro fish, at $2-50 per quintal, 
as they lay, or to go on the flakes one good day, at $2-623, 
and to have the refusal of them until Friday evening, 23d 
instant:’? That thus having the refusal until the 23d even- 
ing, and being called to Boston on the 23d day, he sent T. 
S. Perkins to the defendant, to notify to him that he would 
buy the fish at $2°623; that in the evening, on his return from 
Boston and the return of Perkins from Eel River, and his re- 
port, he (Hathaway) made this memorandum on his book: 
“Friday, Oct. 23 746. I have employed T. 8. Perkins, this - 
day, to go to Eel River, to tell Benja. Finney that I will take 
his fish, as per agreement of Wednesday the 21st; and Mr. 
Finney states that all is satisfaction. B. Hathaway for R. G. 
Shaw & Co:” That, on the next day, he went to the de- 
fendant’s house, but did not find him, and left there a letter 
for him; that in a week or fortnight afterwards, when the 
price of fish was rising, he called on the defendant, at his 
house, and the defendant then refused to deliver the fish, 
saying that he (Hathaway) did not come himself, on the 23d, 
as he ought to have done; that he (the defendant) did not 
know Perkins; that he wanted to know whom he sold to, 
and who was responsible. 

The said Hathaway further testified, that he was a broker, 
but did not remember that he told or intimated to the de- 
fendant that he was acting for any one else, and not for him- 
self, until he saw him about a fortnight after the sale. He 
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also testified that he believed there were about eight hundred 
quintals of fish in the lot which he contracted for. 

T. S. Perkins testified that he went to Eel River, for 
Hathaway, on the 23d of October 1846, and saw the defend- 
ant, with whom he had no personal acquaintance, and told 
him that Hathaway would take the fish at $2-621, they to be 
put on flakes one good day ; that, if he would let Hathaway 
know when they were ready, he would send and take the 
weight ; that the defendant said he would consider the bar- 
gain closed at this price ; that when he left the defendant, he 
was requested by him to tell Hathaway to come up the next 
day, as there were so many tricks of the trade; and that he 
then asked the defendant if he considered it a sale, and he 
said he did. 

Upon this evidence, the judge ruled, that the statute of 
frauds furnished a defence to the action, and a verdict was 
taken for the defendant. ‘The plaintitfs alleged exceptions to 
the ruling. 

Coffin §& W. Davis, for the plaintiffs. As Hathaway 
was a broker, he was authorized to sign the contract for both 
parties; and thus the statute of frauds (Rev. Sts. c. 74, § 4) 
does not apply to the case. Chit. Con. (4th Amer. ed.) 317. 
Clason v. Bailey, 14 Johns. 484. Penniman v. Hartshorn, 
13 Mass. 87. Rucker v. Cammiyer, 1 Esp. R. 105. The 
defendant, living in the same town with Hathaway, who had 
done extensive business, as a broker, in buying fish, must 
have known that he was a broker, and was buying for others. 

The defendant might have maintained an action against the 
plaintiffs, on the strength of Hathaway’s memorandum. See 
Thomson v. Davenport, 9 Barn. & Cres. 78. Allen v. Ben- 
net, 3 Taunt. 169. Sugd. Vend. (1st Amer. ed.) 70. 

The defendant ratified the contract by his declarations ‘to 
Perkins. Soames v. Spencer, 1 Dowl. & Ryl. 32. 

Beal §& W. Thomas, for the defendant. A broker, in 
this Commonwealth, has no greater authority than any other 
agent, and is not, as such, authorized (as ah auctioneer may 
perhaps be) to sign the name of both parties to a contract of 
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sale. In England, brokers cannot legally buy or sell for them- 
selves; and their duties are prescribed by statute. Paley on 
Agency, (2 Amer. ed.) 15. 

Witpe, J. The question is, whether the alleged contract 
of sale is proved by the evidence reported. The evidence is, 
that B. Hathawav, a witness for the plaintiffs, made an agree- 
ment with the defendant, on the 21st of October 1846, for 
the purchase of his fish, and entered a memorandum thereof 
in his book, as follows: ‘ Beuja. Fiuney agrees to sell B. 
Hathaway his fare of Truro fish at $2°50 per quintal, as they 
lay, or to go on the flakes one good day, at $2:62}, and to 
have the refusal of them until Friday evening, 23d instant.” 
Hathaway testified that he was a broker, and was in the busi- 
ness of buying and selling fish for himself and others, and 
that he was authorized to purchase fish for the plaintiffs, and 
that these fish were intended by him to be purchased for 
them. But he admits that he did not intimate to the defend- 
ant that he was acting for any other person, and not for him- 
self, until after the agreement. 

On this evidence, it is contended for the plaintiffs, that this 
was a contract between them and the defendant, and that, 
although Hathaway was employed by the plaintiffs only as 
their agent, yet when the defendant dealt with him, he be- 
came his agent also, and that his memorandum of the agree- 
ment took the case out of the statute of frauds, which pro- 
vides that ‘(no contract for the sale of any goods,” &c. ‘for 
the price of fifty dollars or more, shall be good or valid, un- 
less” (among other things) ‘‘some note or memorandum in 
writing be made and signed by the party to be charged thereby, 
or by some person thereunto by him lawfully authorized.” 
Rev. Sts. c. 74, § 4. Cases were cited from the English 
authorities, as to similar contracts made by brokers; but these 
authorities are not applicable to the present case. A broker, 
in England, is a known legal public officer, governed by stat- 
ute ; and those who deal with him are to find out who his 
principals are. He cannot act as principal, without violating 
his oath; and he is also liable to a penalty, if he does. 1 
Tomlins’s Law Dictionary, 274. 
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Hathaway was engaged in buying and selling fish, as well 
for himself as for others; and it does not distinctly appear 
whether this purchase was made wholly for the plaintiffs, or 
not. But however this may have been, the defendant did not 
deal with Hathaway as a broker or agent, but as the con- 
tracting party ; and if the defendant had himself signed the 
firsts memorandum, he would not have been liable in this 
action by the plaintiffs; for the contract was, in terms, a 
contract with Hathaway. Exceptions overruled. 


STEPHEN Curtis vs. Tomas J. GARDNER. 


A., the owner of land, with a mill privilege, grist mill and dam thereon, made an 
oral agreement, with B. and C., to build a saw mill on said land and dam, one 
half by A. and the other half by B. and C., and to use the same jointly, until it 
should run down; and the saw mill was built and used, according to said agree- 
ment, for several years, when A. conveyed to D. his land, grist mill and dam, 
‘Cand also one half the saw mill, with all the appurtenances and privileges to the 
said half saw mill belonging; the said saw mill being in common and undivided with 
B. and C., owners of the other half, who have the privilege of using the same, in 
equal shares with the said D., until it shall run down:’’ and D. conveyed to E, 
the said land, with all his right, title and interest in and to the grist mill and saw 
mill standing thereon, ‘‘ being the same premises conveyed by A. to said D,:” 
A., after the death of B. and C., conveyed to their heirs ‘‘ one half of a saw mill, 
being in common and undivided with D., and being the same that said A. reserved 
to B. and C. in his deedto D.:”’ E. refused to permit said heirs to use the saw 
mill, and they brought a real action to recover possession of a moiety thereof. 
Held, that the deed from A. to D. reserved to B. and C. only a life estate in the 
land on which the saw mill stood, and that the action could not be maintained. 


THis was a writ of entry, to recover “one eighth part of 
a messuage”’ in Scituate, to wit, a saw mill, wheel, wheel 
floors, saws, right of taking water from the pond adjoining, 
and other privileges and appurtenances thereto belonging. 
The tenant pleaded the general issue, (nul disseizin,) and filed 
a specification of defence, asserting title in himself, and deny- 
ing title in the demandant. 

At the trial before Hubbard, J. the parties agreed that 
Elijah Clap 2d was the owner of a tract of land, lying partly 
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in Hanover and partly in Scituate, upon both sides of a brook 
which divides those towns, and of a water privilege, dam and 
grist mill thereon ; that in August 1815, said Clap and Peleg 
Curtis and Joseph Curtis built a saw mill on said dam, which 
was the same mill mentioned in the demandant’s writ 3 
that said Clap paid one half, and said Peleg and Joseph the 
other half, of the expenses of said mill; that it was repaired 
by them in the same proportions, until said Clap conveyed his 
estate in the premises to Edward Curtis, by deed dated De- 
cember 9th 1831; that said deed conveyed eight and a half 
acres of land, describing it by metes and bounds, and con- 
tained the following clauses: ‘A part of which is now 
covered by the pond, together with the mill dam, the grist 
mill, with the wheel, floom, and the appurtenances and priv- 
ileges to the said grist mill belonging. Also one half the saw 
mill, with one half the wheel, floom, saws, and all other ap- 
purtenances and privileges to the said half saw mill belong- 
ing; which said dam and mills are standing on said premises ; 
with all other privileges and appurtenances to the same be- 
longing. ‘The said saw mill being in common, and undivided, 
with Peleg and Joseph Curtis, (owners of the other half,) who 
have the privilege of using the same in equal shares with the 
said Edward, until it shall run down, and taking water for 
that purpose, when it is not wanted for the use of the grist 
mill.” 

It was admitted or proved, that after the abovementioned 
conveyance was made to Edward Curtis, he and Peleg and 
Joseph Curtis had the use of the saw mill in alternate years, 
commencing January Ist 1832; that in 1832 and 1834, said 
Edward used and repaired the saw mill, and that said Peleg 
and Joseph used and repaired it in 1833; that said Joseph died 
intestate, on the 9th of November 1834, and that, in the in- 
ventory of his estate, one fourth of said saw mill was put 
down as real estate; that said Peleg died on the 22d of June 
1835, having devised his estate, first to his wife for life, 
secondly one moiety to his son Philip for life, then to Philip’s 
wife for life, and the other moiety to the widow of his son 
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Stephen for life, and thirdly one moiety of the estate to the 
children of Stephen deceased, and the other moiety to the chil- 
dren of Philip; that the saw mill was used by the Curtises and 
their heirs, during the year 1835; and that, on the 26th of June 
1835, Edward Curtis conveyed to Thomas J. Gardner (the 
tenant) the aforesaid eight and a half acres, together with all 
his right, title and interest in and unto the saw mill and grist 
mill standing thereon — being the same premises that were 
conveyed by Elijah Clap 2d to said Edward Curtis. 

It appeared that said Elijah Clap 2d, on the 19th of Octo- 
ber 1835, conveyed to ‘the heirs of Peleg and Joseph Cur- 
tis” (but not naming them) ‘one half of a saw mill, with 
one half of the wheel, floom, saws and all other appurtenances 
and privileges to the said half saw mill belonging, being 
in common and undivided with Edward Curtis, and it being 
the same that I, the said Clap, reserved to said Peleg and 
Joseph Curtis, in my deed to said Edward Curtis — reference 
to be had to the same for a more particular description.” 

It also appeared that on the 23d of September 1836, the 
widows of Joseph Curtis and Peleg Curtis, by deed of that 
date, conveyed to Thomas J. Gardner (the tenant) all their 
right, title and interest in and to the mill built by Elijah Clap 
2d and Peleg and Joseph Curtis, for the sum of $80; he 
paying all bills of repairs since 1833. 

It appeared that the widows of Peleg and Joseph Curtis 
confirmed the deed and agreement aforesaid, of September 
23d 1836, by a deed, made by them on the 6th of October 
1836, conveying to said Gardner (the tenant) one undivided 
half of the saw mill, with the privileges and appurtenances, 
referring, in said deed, to Clap’s deed of December 9th 
1831. 

It also appeared that the tenant was in possession and use 
of the saw mill in 1836, and has been ever since ; that the 
widow of Peleg Curtis died on the 14th of December 1845, 
and that in the division of said Peleg’s real estate, in 1846, 
his share of said saw mill was set to Stephen Curtis (the 
demandant) and to H. J. Curtis. 
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It was agreed by the parties, that said Elijah Clap— being 
released from his ‘covenants, by the tenant —would testify, © 
if such testimony be competent, ‘that in 1815 he made an 
oral agreement with Joseph and Peleg Curtis to build a saw 
mill on his land and dam, the same to be built, half by him 
and half by them, and to be improved by them jointly until 
it should run down, and taking water for that purpose from 
his pond, when it was not wanted for the grist mill to grind 
twelve bushels of grain; and that when said saw mill should 
run down, the said Joseph and Peleg should contribute to him 
one half the expense to make the dam as good as it was be- 
fore the saw mill was built ; and that, in 1831, he told Joseph - 
Curtis that the mill was no profit to him, and that he should 
put no more repairs upon it; that he should let it go down.” 

Upon the foregoing facts, the judge advised a nonsuit, 
which was entered, subject to the opinion of the whole court. 

P. Simmons, for the demandant. 

J. H. Loud & Clifford, for the tenant. 

Wivpe, J. At the trial of this cause, it was agreed by the 
parties that Elijah Clap 2d was the owner of a tract of land, 
including the demanded premises, and that, in August 1815, 
he, with Peleg and Joseph Curtis, built the saw mill, described 
in the demandant’s writ, on a dam crossing a stream within 
said tract of land. Afterwards, in 1831, said Clap conveyed 
the said tract of land, with one half of said saw mill, to Ed- 
ward Curtis, reserving the other half by the following clause 
in the deed: ‘The said saw mill being in common and un- 
divided with Peleg and Joseph Curtis, (the owners of the other 
half,) who have the privilege of using the same in equal 
shares with the said Edward until it shall run down, and 
taking water for that purpose when it is not wanted for the 
use of the grist mill.” 

Whatever might be the intention of the parties to this 
conveyance, it is very clear, that nothing was reserved in the 
land but an estate for life, during the lives of the said Peleg 
and Joseph Curtis, and the life of the survivor; and as both 
. have since deceased, the demandant’s title, who claims under 
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them, fails. It is true that only one half of the saw mill was 
conveyed to Edward Curtis, and the other half has been con- 
veyed to the heirs of Peleg and Joseph Curtis, of whom the 
demandant is one. Whether they have a right to a half of 
the mill, considered as personal property, and, if they have, 
what remedy they may have against the tenant, if he should 
refuse to suffer them to occupy, are questions not to be de- 
cided in the present case. But as to the title to the land, the 
rule of law is inflexible. ‘'T’o create an estate of inheritance 
by deed, except by a deed to a corporation, and one or two 
other special exceptions not applicable to this case, the land 
must be conveyed to the grantee and his heirs ; and no words 
of perpetuity will supply the omission of these necessary 
words of limitation. A grant to a man to have and to hold 
to him forever, or-to have and to hold to him and to his as- 
signs forever, will convey only an estate for life. Lit. ¢ 1. 
2 Crabb on Real Property, $$ 955, 956. Wright v. Dow- 
ley, 2 W. Bl. 1185. Gould v. Lamb, 11 Met. 86. And 
the same rule applies to words of reservation or exception. 
If the reservation had been to Clap and his heirs, for the use 
of Peleg and Joseph Curtis, until the mill should run down, 
that would have been the reservation of a determinable estate 
in fee; but the words “ his heirs’? are as essential in the res- 
ervation of such an estate, as in that of an absolute fee simple. 
Nonsutt confirmed, 
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James Marsuatyu & others vs. Isaac N. Crenore & another. 


Under the Rev. Sts. c. 103, a joint tenant or tenant in common, though disseized, may 
maintain the process of petition for partition, if he has a present right of entry, 
as he might under the previous statutes. 

Before the passing of S¢. 1850, c. 278, a respondent, in the process of petition for 
partition, had no remedy for the improvements which he or those under whom he 
claimed might have made on the premises of which partition was sought. 


T1s was a petition for partition of land in Dorchester, and 
was submitted to the court upon the following statement of 
facts, which was agreed for the purposes of this case only: 

‘Mary Marshall died unmarried and intestate in the year 
1830, leaving the real estate described in the petition unin- 
cumbered by debts or mortgage. She left neither parent, 
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brother nor sister living at the time of her deceas.. She 
formerly had two brothers; John, who died more than sixty 
years ago, and it is not known that he left any children ; and 
Josiah, father of the petitioners, who died about thirty years 
ago, leaving ten children, viz. Josiah; Mille, who married 
Jesse Holmes; Polly, who married David Lakins; Stephen, 
Elisha, and John; Sally, who married Joseph McLean ; and 
the three petitioners, James, Isaac and George. ‘Three of 
the children of the said Mary’s brother Josiah died in her 
life time ; to wit, Josiah, jr., Elisha, and Sally McLean ; and 
two of them, to wit, John, and Polly Lakins, since said Mary’s 
decease. In the year 1831, Stephen, one of said Josiah’s 
sons, conveyed his right, by a quitclaim deed, to Jesse 
Holmes, who married said Josiah’s daughter Mille; said 
Holmes having before obtained the shares of John, and of 
Polly Lakins. Afterwards, in the same year, said Holmes, and 
Mille his wife, conveyed the whole in fee simple, with war- 
ranty, to Edward Crehore, who immediately took possession 
thereof, and afterwards conveyed one half thereof to Isaac 
N. Crehore, (the respondent,) and subsequently conveyed the 
other half to him in mortgage; and the said Edward and 
Isaac N. have been in undisturbed possession, and have held 
exclusive possession of the premises ever since; and said 
Edward and Isaac N. made improvements, and erected a 
building or buildings thereon, and have ever since claimed 
the absolute title thereto, and ownership of the entire 
premises.” 

Richardson, for the petitioners. 

Wilkinson § Safford, for the respondent. 

Suaw, C. J. The title of the petitioners to three sevenths 
of the described estate seems established by the facts agreed. 
Mary Marshall died seized within twenty years, intestate, un- 
married, without parent or brother or sister, but ‘eaving, as 
her heirs, the children of a deceased brother, of whom. ten 
survived their father, but seven only survived the said Mary, 
and were her heirs, taking one seventh each. 

The defence is, that the respondents have disseized the 


164 NORFOLK. 


Marshall & others v. Crehore & another. 


petitioners, by having taken a conveyance in fee, with cov- 
enants of warranty, from four of the heirs and tenants in 
common of the whole estate; under which they have en- 
tered and held exclusive possession, sixteen or seventeen 
years, claiming title to the whole, and made improvements 
and betterments. 

Assuming that a conveyance, by one tenant in common, of 
the entire estate, to a stranger, in fee, with warranty, and an 
entry under it by the grantee, claiming the whole, is to be 
regarded as a disseizin of the cotenant, the question is, 
whether the cotenant thus disseized, having a right of entry, 
can have this process for partition. 

The case of Barnard v. Pope, 14 Mass. 434, is in point 
for the petitioners, and must, we think, govern the case, unless 
it has been overruled or modified by subsequent decisions, or 
by the revised statutes, changing the law under which that 
case was decided. ‘That case was like the present, in this, 
that some of the tenants in common made a conveyance of 
the whole, to the exclusion of the petitioner, who proved his 
right as tenant in common, under which conveyauce the 
respondent entered, claiming the whole estate, and held ex- 
clusive possession. It was held, that a tenant in common, 
though out of possession, and technically disseized, having a 
present right of entry, might maintain this process. The 
court remark upon the case of Bonner v. Proprietors of 
Kennebeck Purchase, 7 Mass. 475, in which, in a very brief 
report, it was stated, that an actual seizin was necessary. 
That general rule had, in the mean time, in effect, been over- 
ruled by Wells v. Prince, 9 Mass. 508, in which it was held 
that proof of title as tenant in common, and a right of entry, 
were sufficient. 4 Dane Ab. 742, 743. This was affirmed 
in Maine. Baylies v. Bussey, 5 Greenl. 157. In Rickard 
v. Rickard, 13 Pick. 251, it was held that an adverse posses- 
sion, by one tenant in common, against another, continued 
over twenty years, was a bar to a petition for partition. ‘This 
affords an implication, that if the right of entry still remained, 
the process would lie. The same rule is substantially adopted 
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in other States, though there is some difference in the terms 
of their statutes regulating partition. Smith v. Burtis, 6 
Johns. 215. Clapp v. Bromagham, 9 Cow. 530. Lloyd v. 
Gordon, 2 Har. & M’Hen. 260. Call v. Barker, 3 Fairf. 
320. The general result of the cases seems to be, that when 
the right of the party is not barred by lapse of time, by de- 
scent cast, or otherwise, this process lies. 

No judicial decision has occurred to affect the authority of 
Barnard v. Pope; on the contrary, cases have occurred 
which imply that the law, as there decided, is correct. 

The remaining question is, whether the law has, in this 
respect, been altered by the revised statutes. An argument 
for the respondents was founded on the difference of phrase- 
ology between the revised statutes and the old statute, on 
which the case of Barnard v. Pope was decided. The Rev. 
Sts. c. 103, $ 1, provide that “all persons holding lands as 
joint tenants, coparceners, or tenants in common, may be 
compelled to divide the same;” and by § 2, “any one or 
more df the persons so holding lands may apply, by petition, 
for a partition of the same.” The language of St. 1783, 
c. 41, $ 1, is, “that any person interested with others, in any 
lot, tract of land, or other real estate, making application,” 
éc. may have partition. The argument, an ingenious and 
plausible one certainly, was, that the words of the earlier 
statute were large enough to embrace the case of persons 
having rights and interests in land without actual seizin ; but 
that the revised statutes intended, by the term “holding,” to 
restrict the remedy to the case of persons actually seized, 
with others, as tenants in common, and to exclude this rem- 
edy, if the petitioner had been disseized, at the time of the 
application. But we think that such was not the object and 
purpose of the revised statutes, nor is such the legal construc- 
tion and effect of them. The word “land,” in the revised 
statutes, imports every species of real property ; and we think 
the word “hold” does not limit its operation to the case of a 
seizin de facto and actual possession, but well applies, in its 
legal significance, to lands of which one has a good title, 
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with a present unconditional and unqualified right of entry. 
That such was the sense in which it was understood in the 
revised statutes, and intended to be used, may reasonably be 
inferred from the other provisions in the same code, in which 
it is provided that one, having such title and right of entry, 
may, without an actual entry, bring a real action, and count 
on his own seizin. 

But to consider this not upon the mere effect of the words 
“holding lands,” but on a more general view of the revised 
statutes, it may be proper to examine them somewhat more 
at length. ‘There is no one department of the law, in which 
the revised statutes have made alterations more radical and 
extensive, than that of the law of real property, both as it 
regards the rights of property, and all the remedies for assert- 
ing and protecting them. They have taken away the writ of 
right, all writs of formedon, and all other real actions, except 
the writ of entry, and that in its simplest form, in which the 
demandant counts on his own seizin, and a disseizin by the 
tenant, leaving all the modes by which title can be acquired, 
transferred or lost, to be matter of proof, to be determined by 
the established rules of law. The right of action and the 
right of entry are made coéxtensive, subject to the same 
limitation of twenty years, with the usual exceptions and 
saving clauses, in case of disability ; and a right of entry is 
made equivalent, in such writ of entry, to an actual seizin. 
Rev. Sts. c. 101. (See commissioners’ notes.) These large 
alterations in the law of real property, and the remedies re- 
specting it, must be kept in view, in construing the provisions 
of the revised statutes upon collateral and kindred subjects, 
adopted at the same time, of which partition is one. Rev. 
Sts. c. 103. The commissioners, by their note, (7 doco,) in- 
dicate what was their purpose, in these provisions. They 
remark, that the provincial statutes, and also the St. of 1783, . 
c. 41, seem to have been intended to furnish an amicable 
remedy, where there was no dispute as to titles, or as to other 
material facts; that this was soon changed by Siz. 1786, c. 53, 
providing for the trial of all controverted questions, by which 


NOVEMBER TERM 1847, A67 


Marshall & others v. Crehore & another. 


in effect, this process by petition was converted into an adver- 
sary suit. But as this was done indirectly, and, as it were, 
unintentionally, the statute regulations on the subject were 
few and incomplete. ‘The,commissioners then declare, that 
in this title they have endeavored to supply this defect, that 
is, to adapt all the details of proceeding to the actual character 
of the process, that of trying and adjusting all controverted 
titles and questions of fact, necessarily arising under it, as an 
adversary proceeding. In accomplishing this purpose, they 
avow that they have been governed by the opinions and 
judgments of the courts, in the practice under the existing 
statutes, and aided by the revised code of New York. The 
decisions hereinbefore cited, including Barnard v. Pope, had 
been made before the revised statutes were framed, and were 
among those alluded to. It cannot, therefore, be reasonably 
concluded that it was the’ intention of these cammissioners, 
by the use of the word ‘holding,” to take away a beneficial 
remedy from a tenant in common, technically disseized, but 
who had a good title and a present right of entry. 

But we think the general tenor of c. 103 indicates that it 
was intended to make this proceeding, by petition for parti- 
tion, to a much greater extent than formerly, an adversary 
proceeding, to try and decide controverted questions of title, 
and make it, toa much greater extent, binding and conclusive 
upon parties and privies, and this, not as to the possession only, 
but as to the title. Sect. 33 provides that the final judgment 
shall be conclusive as to all rights, both of property and of 
possession, of all parties and privies to the judgment, includ- 
ing all persons who might by law have appeared and answered 
to the petition, with certain limited exceptions. Considering 
that a judgment, on petition for partition, is to have this bind- 
ing effect upon titles, very ample provisions are made for giving 
more effectual notice to parties interested, and providing for 
disabilities of absence, infancy, coverture and the like, and in 
case of eviction by either of the tenants from his property, 
for a new partition, betterments, and for recovering back of 
money paid for equality of partition 
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Whether, therefore, we look at the avowed purpose of the - 
commissioners, or at the various new provisions which they 
have proposed, and which have been adopted and sanctioned 
by the legislature, the court are of opinion that it was not 
intended to alter the law, so far as to bar one, who has title 
as atenant in common or joint tenant, with a present right 
of entry, from having this process by petition for partition. 
We think it was rather their intention to adapt it to the pur- 
pose of trying controverted questions of title, and making 
the judgments under it binding, in all cases where one claims 
and can maintain his title and right of entry against any one 
controverting that title and claim, in whole or in part, and 
whether such adverse title is maintained by the respondent, 
on the ground of documentary title, disseizin, adverse pos- 
session, or otherwise. 

One argument for the respondents, and one which had weight 
with the court, was this; that if the tenant in common, being 
disseized, were compelled to resort to his writ of entry, the 
tenant would have a remedy for his improvements ; whereas, 
under a petition for partition, he cannot. This may be a 
consequence, which would be inequitable, and may not have 
been foreseen by the legislature; but we think it cannot alter 
what is otherwise the obvious construction of the statute. 

If the law, as it now stands, does not provide any mode 
for securing to a respondent, who has entered under a title 
supposed to be good, the benefit of his improvements, it is 
for the legislature, if they judge it expedient, to extend the 
law of improvements to cases of partition, either by authoriz- 
ing commissioners to make partition so as to give the respond- 
ent that part of the common estate, on which his improve- 
ments are made, if practicable, deducting the value of them 
from the aggregate value of the estate to be divided, or by 
assessing the value of the improvements on the whole estate, 
and making the share, payable by either, a lien on his prop- 
erty, or otherwise.* 


* By St. 1850, c. 278, it is provided that a respondent, in a petition for 
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But perhaps a more decisive consideration is, that if a ten- 
ant in common, who is thus disseized, cannot have his peti- 
tion for partition, but must resort to his action, he has only to | 
make an actual entry. ‘The case supposes that he has a right 
of entry. This entry, therefore, would be lawful, and no 
action of trespass would lie against him, supposing, as in 
most cases the fact would be, that he can enter without ac- 
tual force. He is then a tenant in common in possession, 
actually holding with the other cotenants, and no exceptions 
could be taken to his petition for partition. ‘'T'o decide, there- 
fore, that one disseized could not have partition by petition, 
would not much tend to secure to the respondent his im- 
provements. 

Judgment that partition be made, as prayed for. 


—_—_———_ 


JosepH Harrineton vs. Netson Curtis. 


C. and H. settled an account, in which C. had charged H. with large sums, and had 
also credited him with large payments in cash, leaving a balance against H., and 
proposed to advance to H. a further sum, and take H.’s note on time, secured by 
a mortgage, for a certain amount, which included such balance and such further 
sum, and agreed with H., that if there were overcharges against him, in said 
settled account, they should be corrected: H. gave his note and mortgage ac- 
cordingly, and the sum thus advanced by C. was added to the account, and the 
note was credited, and the account closed. * Held, that upon proof of overcharges 
against H., in the settled account, he might maintain an action against C. for 
money had and received, and recover the amount of such overcharges. 


Suaw, C. J. This was assumpsit for money had and re- 
ceived. The case, as it appeared on the trial before Mr. Jus- 
tice Dewey, was briefly this: There having been large 
pecuniary dealings between the parties, they met and settled 
an account in March 1845. The defendant had made out an 
account against the plaintiff, charging and crediting large 
amounts, and making a balance due to himself, and thereupon 


partition, shall be entitled to compensation for the value of any improvements ; 
such value to be ascertained in the same manner as is provided for tenants in 
real actions, by the Rey. Sts. c. 101. 


VOl.. XIII. 40 
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offered to make to the plaintiff further advances, making 
together $2500, for which he proposed that the plaintiff 
should give him a note secured by a mortgage, The plaintiff 
objected to closing the settlement at that time, desiring to 
investigate the account, and alleging that there were various 
errors and overcharges in it. But the defendant agreed, if 
the plaintiff would then settle the account, and give the note 
and mortgage, that any errors and overcharges therein, if any 
should be found, should be corrected. Subsequently, the 
plaintiff brought this action for money had and received, and 
offered evidence to prove such overcharges. This evidence 
was admitted by the judge, and left to the jury, with instruc- 
tions not excepted to, who found a verdict for the plaintiff. 

The specific objection to the evidence, at the trial, and now 
made on the argument here, is, that as the defendant had not 
received money for the balance, but only a note on time, 
which has not yet been paid, he could not be liable for money 
had and received. ‘This proposition, strongly supported, as it 
was, by the full argument for the defendant, we do not pro- 
pose to controvert ; but, under the circumstances, we think it 
does not apply to this case. 

The account settled, the errors in which, if any, the de- 
fendant undertook to correct, embraced many items of credit 
by cash payments, and also a credit of the new note and 
mortgage. It was one entire account, all of which was then 
settled, and all of which was open for correction. Taking 
the whole together, the result was, that the defendant re- 
ceived of the plaintiff a given amount in cash and securities, 
and the event proved, that to a certain extent, he held them 
both without mght, and contrary to good conscience. This 
included the money, as well as the securities, and constituted 
a case where, upon the common principle, assumpsit lies for 
money had and received. 

According to the agreement, made by the parties at the 
trial, the verdict is to be amended by reference to an assessor. 

J. J. Clarke, for the defendant. 

Harrington § F'. Hilliard, for the plaintiff. 
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SewaLut F.. Betxnar & others vs. Micuarit Gispens & 
Trustee. 


A single plaintiff cannot summon himself, nor can several plaintiffs sammon one 
of their own number, as a trustee, in the process of foreign attachment: But 
the mere fact, that the name and addition of a plaintiff and of a trustee are the 
same in the writ, does not show that they are one and the same person; and 
therefore the court cannot legally dismiss the action, upon motion: The identity 
of the plaintiff and trustee should be pleaded in abatement, in order that i: may 
be traversed, and tried as a question of fact. 

Since the S¢. of 1837, c. 210, went into effect, a plaintiff, who sues out the process 
of foreign attachment, and attaches the property of the principal defendant, may 
proceed with the suit against him, although all the trustees are discharged, if the 
service on such defendant was made by reading the writ to him, or by delivering 
to him a copy thereof, attested by the officer who served it, or by leaving such 
copy for him at his dwelling-house or last and usual place of abode. 


TuIs was an action of debt upon an award, and was com- 


menced in the court of common pleas. The plaintiffs were 


Sewall F. Belknap of Windsor, (Vt.) Eliab Gilmore of Con- 
cord, (N. H.)and John A. Carpenter of Dedham in this county, 
copartners. ‘The writ was in the common form used in the 
trustee process, and alleged that said Gibbens had not, in his 
own hands, goods and estate, &c. but had “trusted to and 
deposited in the hands of John A. Carpenter of said Dedham, 


‘Rail Road Builder, trustee of said Gibbens, goods, effects and 


credits,” &c. The writ was duly served on said Carpenter, 
and the service on Gibbens, the principal defendant, was thus 
returned by the officer: ‘By virtue of this writ, I attached 
a chip, as the property of the within named Michael Gibbens, 
and at the same time I summoned him to appear and show 
cause at court, by leaving, at his last and usual place of abode, 
an attested copy of this writ.” 

The person summoned as trustee was defaulted. The 
principal aefendant appeared and moved that the action should 
be dismissed, whereupon the court of common pleas ruled 
that said action could not be maintained, as against said trus- 
tee, by reason of his being plaintiff in said action, nor as 
against the principal defendant, by reason of insufficient ser- 
vice upon him, and ordered the action to be dismissed. 
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The plaintiffs excepted to said decision. 

Ely, for the plaintiffs. 

Wilkinson, for the defendant. 

Suaw, C. J. The motion to dismiss the action was placed 
on two grounds, and sustained by the court of common pleas._ 
1. That Carpenter, one of the plaintiffs, was summoned as 
trustee — the only trustee named in the writ. 2. That such 
plaintiff, as trustee, being discharged, as the defendant insisted 
he must be, there was no such service as would warrant the 
court in proceeding against the principal defendant ; that is, 
‘no such service of the writ on him, as would be sufficient in 
an action commenced in the ordinary mode of process. Rev. 
Sts.cl 09 WeeL0, 

On the second of these grounds, it is contended that when, 
under the trustee process, there is a separate attachment of 
the goods of the defendant, there must be a separate summons 
left with the defendant, pursuant to the provisions of the Rev. 
Sts. c. 90, $$ 39, 41; whilst, on the other hand, it is main- 
tained, that these provisions do not extend to the trustee 
process, which constitutes a distinct system, governed by its 
own rules; and that the writ is to be served on the principal 
defendant, as heretofore, by reading the original summons to 
the defendant, or by delivering a copy to him personally, or 
leaving it at his last and usual place of abode. Rev. Sts. c. 
109, $ 8. The latter mode would have been good, prior to 
the revised statutes, under St. 1794, c. 65, $ 1, and was the 
mode universally adopted in practice. It may have been 
altered by the revised statutes, or not. It seems to depend 
on this: ‘The direction is (Rev. Sts. c. 109, $ 8,) that the 
trustee writ ‘shall be served on the principal, and on each 
of the trustees, in the manner prescribed for the service of an 
original summons, in other civil actions.” If this latter clause 
referred to the mode of serving an original summons, as it 
existed: before the revised statutes, it would be clear that a 
service by copy, and not a separate summons, would be suf- 
ficient. If it referred to the mode prescribed in the same 
code, (Rev. Sts. c. 90, $$ 3, 4,) it would be a more difficult 
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question. We are not aware that the commissioners have 
intimated, in their report, any intention to alter the law in 
regard to the service of trustee writs. If such an alteration 
has been made, it is important to be known and understood ; 
as it may affect the validity of a separate attachment of prop- 
erty, other than that in the hands of one or more trustees. 
But we have not thought it necessary to give an opinion upon 
this question. 

Nor have we thought it necessary to express an opinion 
upon another question, considered in the argument, to wit, 
whether a plaintiff can summon himself, or whether several 
plaintiffs can summon one of their own number, as a trustee. 
It is, as far as we know, a novel experiment. ‘The theory of 
the trustee suit, the provisions for securing the relative rights 
of plaintiff and trustee, the rights of appeal, and the general 
tenor of the law, seem to regard the suit, as between plaintiff 
and trustee, as an adversary proceeding, and to bring the case 
within the rule, that a person cannot sue himself, or be plain- 
tiff and defendant in the same case. Mainwaring v. Newman, 
2 Bos. & Pul. 120. The ingeniousargument for the plaintiff 
goes mainly on the ground, that the trustee process is in the 
nature of process 7m rem, and therefore it is quite immaterial 
whether the estate and effects to be affected by the attach- 
ment are in the hands of the plaintiffs, or one of them, or in 
those of a third person. ‘This is true in regard to that branch 
of the statute which is designed to reach goods or chattels, 
so deposited that they cannot be reached by the ordinary 
process of attachment; but, in such case, it is wholly un- 
necessary, because the plaintiff, holding any such goods, 
which are attachable, can deliver them to the attaching 
officer; as every trustee is obliged to do on execution, when 
he is charged on that ground. It is upon the other branch 
of the statute, affecting “credits,” that the difficulty arises, 
where the purpose is to charge the trustee as the debtor of 
the principal defendant. ‘The trustee is regarded as in some 
measure in privity with the principal defendant, and guardian 
of his rights. If, in his view, the judgment, charging him 

At) * 


474 NORFOLK. 


Belknap & others v. Gibbens & Trustee. 


as trustee, is erroneous, and injurious to the principal defend- 
ant, it is his duty to appeal and take the opinion of this court. 
But, in the present case, it would be an appeal by Carpenter, 
trustee, from a judgment in favor of Carpenter and others, he 
being one. Again; if he fail to pay over on execution, a 
scire facias must be brought by Carpenter and his partners, to 
compel him to pay the debt out of his own effects. In theory 
of law, it is an adversary suit; there is a conflict of rights 
between the plaintiff and trustee, bringing the case within the 
ordinary rule in regard to opposing parties. Hastman v. 
Wright, 6 Pick. 316. Moffatt v. Van Mullingen, 2 Chit. R. 
539, and 2 Bos. & Pul. 124, note. Thayer v. Buffum, 11 
Met. 399. ; 

But, without deciding these questions, the court are all of” 
opinion that the action ought not to have been dismissed. No 
sufficient ground for such dismissal appears on the face of the 
writ and return. On the contrary, all appears regular — the 
service on a trustee, and the trustee defaulted. It does not 
appear, and it cannot appear, without evidence aliunde, that 
the John A. Carpenter, one of the plaintiffs, and the John A. 
Carpenter, the trustee, are one and the same person. Nor can 
such evidence be given, without a plea in abatement or in 
bar. A motion to dismiss is in the nature of a demurrer, and 
can only be sustained when the grounds clearly appear on the 
record and returns. Nye v. Liscombe, 21 Pick. 265. Simonds 
v. Parker, 1 Met. 511. The fact, that the plaintiff, Carpen- 
ter, and the person summoned as trustee, are one and the same 
person, and that, by reason thereof, there was no sufficient 
service on the principal defendant, was matter of abatement, 
and should have been pleaded, if relied upon, in order that 
the truth of such fact might have been traversed and tried, in 
the only mode in which a question of fact can be tried. 

If it be said, that if the fact be really so, that the plaintiff 
and trustee are the same person, and the objection of a want 
of a plea in abatement is merely a technical one, the answer 
is, that when the defendant has been actually served with a 
copy of the writ, and the attachment of a chip is returned, 
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but no separate summons left, the objection is the merest 
matter of form, and that a good technical answer may avail, 
to a technical objection. Nor is this without precedent. 
When it was notorious that the chief justice of the court of 
common pleas was plaintiff in a suit in his own court, and 
the writ, not having been changed from the usual printed 
form, bore test of his own name ; because it did not appear 
from the record that the plaintiff and the chief justice, in 
whose name the writ bore test, were the same person, the 
court refused to arrest the judgment. Prescott v. Tufts, 7 
Mass. 209. So where the writ was tested in a manner not 
conformable to the constitution, it could not be taken advan- 
tage of, because it was not pleaded in abatement. Ripley v. 
Warren, 2 Pick. 592. 

It being too late to plead in abatement, the order of this 
court is, that the exceptions of the plaintiffs to the decision 
of the court of common pleas, dismissing the plaintiffs’ ac- 
tion, be sustained, the said judgment set aside, and the cause 
remanded to the court of common pleas, for further pro- 
ceedings. 


This case came again before the court, at October term 
1848, and the parties submitted the questions formerly raised, 
“upon an agreement that Carpenter, the plaintiff, and trustee, 
was one and the same person. 

Suaw, C. J. The court are of opinion that the trustee 
must be discharged, for the reasons intimated when the case 
was formerly before us. 

The question recurs, upon the sufficiency of the service to 
warrant a judgment against the principal defendant, after the 
discharge of an only trustee. And the court are inclined to 
the opinion, that the provisions of Rev. Sts. c. 90, $$ 3, 4, 
39, 40, 41, directing the service of an original summons with 
an order to attach goods, and requiring a separate summons to 
be left, do not apply to the service of trustee writs. But we 
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think the matter is set at rest by St. 1837, c. 210, § 1, (not 
cited at the former argument,) which provides, that “ trustee 
writs shall hereafter be served upon the principal defendant 
and trustee, respectively, in the same manner as is now by 
law provided for the service of an ‘ original summons without 
attachment’ in the thirty ninth section of the ninetieth chap- 
ter of the revised statutes.”’ By referring to Rev. Sts. c. 90, 
§ 39, we find the direction to be, that “when there is an 
original summons without attachment, the summons shall be 
served by reading the same to the defendant, or by delivering 
to him a copy thereof, attested by the officer who serves it, 
or by leaving such copy for him,” as afterwards directed in 
§ 41, to wit, “at his dwelling-house, or last and usual place 
of abode.” If there was room for doubt on the revised stat- 
utes, we think this removes it, and that the service on the 
principal defendant, in the present case, was sufficient to ren- 
der him amenable, although the only trustee: named in the 
writ was discharged. 

The plaintiffs may therefore proceed in their action against 
the principal defendant. 


Hervey Nasu vs. James Brorpny & Trustee. 


The test of a writ may. be amended in any stage of a cause, by substituting the 
name of the first justice of the court, who is not a party, in place of another 
name erroneously inserted. 

When a single trustee is summoned in the process of foreign attachment, and is 
described, in the writ, as of a town in the county in which the action is brought, 
and he comes in and alleges, in his answer, that he was not an inhabitant of that 
county, when the suit was commenced, but of another county, and that he had 
not, when the writ was served, any goods, &c. of the. principal defendant in his 
hands, the court cannot, upon the motion of the principal defendant, dismiss the 
action upon the ground that it was brought in the wrong county. 

When the principal defendant, in a process of foreign attachment, is a creditor of a 
firm, and not of the individual members of it, and one only of the firm is sum- 
moned. or named in the process, as trustee of such defendant, and he states in 
his answer that the debt due to such defendant has been paid to him uncondi- 
tionally, since the service of the process, he cannot be held as trustee. 
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Tue writ, in this case, was dated June 27th 1845, and was 
returnable at the following September term of the court of 
common pleas. The plaintiff resides in this county, and the 
principal defendant in Middlesex. John Kinnin, the only 
person who was named as trustee, in the writ, was described 
as of Quincy in this county, and the writ was served on him, 
by reading it to him, in Quincy. Kinnin made no appear- 
ance at the return term, but the principal defendant then 
appeared, and filed an account in offset, and procured a con- 
tinuance. At the next term, (December 1845,) Kinnin ap- 
peared by attorney, and by his attorney answered as follows: 
‘ That at the time of the service of said writ on him, he was 
not an inhabitant of Quincy, nor had he ever been, or ever 
had his domicil in said Quincy ; but, at the time of said ser- 
vice on him, he was resident in Kingston, in the county of 
Plymouth, though, for a few weeks prior, he had been a resi- 
dent, for a temporary purpose, in the State of Maine; and 
that he had no goods, effects or credits of said Brophy in his 
hands at the time of the service of said writ.” At the same 
December term, the principal defendant appeared by attorney, 
and filed a motion to dismiss the action, because it appeared 
by the said Kinnin’s answer, that said Kinnin, at the time of 
the service of the writ on him, was resident and had his dom- 
icil in Kingston in the county of Plymouth, and not in the 
county of Norfolk, and so the writ was not legally returnable 
to the court of common pleas in Norfolk. The principal 
defendant also, at the same term, moved the court to dismiss 
the writ, because it bore test of John M. Williams, and not 
of Daniel Wells, chief justice of said court. The plaintiff 
thereupon moved for leave to amend, by substituting the 
name of said Wells for that of said Williams. This motion 
was granted, and the amendment made. 

At April term 1846, Brophy called up his motion to dismiss 
the action, because Kinnin was not a resident in Norfolk, and 
offered to prove, by the papers on file, and by oral testimony, 
that said Kinnin’s residence was as stated in his aforesaid 
answer; but the court refused to admit the evidence, and 
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overruled said motion. ‘To this ruling the principal defendant 
excepted. At the same April term, said Kinnin filed a sworn 
answer, stating that he had no goods, effects or credits of said 
Brophy in his hands, at the time of the service of said writ 
on him, and submitting himself to examination on oath. He. 
also averred that he did not dwell in Norfolk, at the time of 
the service of the writ, but in Kingston, and prayed to be 
discharged. The plaintiff propounded interrogatories to said 
Kinnin, from his answers to which it appeared that, at the 
time of the service of the writ on him, he was partner with 
William Flyn; that the partnership name was Kinnin & 
Flyn; that the firm owed Brophy a note payable to him, and 
not to his order, which note Kinnin & Flyn afterwards paid 
to said Brophy, unconditionally and without any agreement, 
act or word, as to the future disposition of the amount. The 
eourt of common pleas discharged said Kinnin, and the plain- 
tiff appealed to this court. 

The plaintiff had a verdict, in the court of common pleas, 
against the principal defendant, and the case came into this 
court, upon his exceptions aforesaid, and the plaintiff’s appeal 
aforesaid. 

E. Ames, for the plaintiff. 

Arad Moore, for the defendant and trustee. 

Suaw, C. J. The allowance of the amendment of the 
writ, so as to make it bear test of Daniel Wells, instead of 
John M. Williams, as chief justice, was right, and fully au- 
thorized by the Rev. Sts. c. 100, $ 20. The test is a mere 
matter of form. Ripley v. Warren, 2 Pick. 592. 

The motion to dismiss the action, because brought in the 
wrong county, was rightly overruled. ‘The trustee was de- 
scribed as of Quincy in the county of Norfolk. Prima facie, 
therefore, the writ was properly returnable in that county ; 
and there was no error, apparent on the record, to warrant a 
dismissal of the action on motion. Whether the trustee might 
have come in, at the first term, and have pleaded, in abate- 
ment of the writ, the matter stated in his answer, viz. tnat he 
was not resident in the county when he was summoned, is not’ 
now in question, because he has not : » pleaded. 
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We think Kinnin was rightly discharged on his answer; 
he being indebted to the principal defendant, as one only of a 
firm, and ‘the partner not being named nor summoned. And 
he answers, that the debt was unconditionally, and without 
indemnity, paid by the firm. Jewett v. Bacon, 6 Mass. 60, 
62. The trustee, therefore, is discharged, with costs. 

Such a service having been made on the principal defend- 
ant, as would be sufficient to charge him in an action com- 
menced by the ordinary process, the plaintiff has a right to 
proceed in the suit against him, in the same manner as if no 
trustee had been summoned. 


Rosert Porter vs. Country Commissioners oF NorFouk. 


Though an original petition for a jury to assess damages caused by the taking ot 
land for a rail road is not seasonably filed, if it be after the regular meeting of 
the county commissioners next following that at which they completed and re- 
turned their estimate of such damages, yet if such petition be filed at the same 
meeting at which they complete and return such estimate, and they thereupon, 
without notice to the rail road corporation, pass an order and issue a warrant for 
the summoning of a jury, and the warrant is not served, they are authorized, aud 
ought, upon motion of the land owner, though the motion be not made until after 
their next regular meeting, to issue an order of notice to the rail road corporation 
to show cause why a jury should not be summoned on the original petition; the 
first order for a jury being void, for want of such notice, and the original petition 
being still pending. 


Petition for a writ of mandamus, commanding the county 
commissioners of Norfolk to pass an order for a jury to revise 
the estimate, made by said commissioners, of the damages 
caused to the petitioner by the taking of his land, &c. by the 
Stoughton Branch Rail Road Company, or for such other 
relief to the petitioner as law and equity may require. 

The facts set forth in the petition, and not denied, were 
these: On the 4th of July 1844, before the adjournment of 
the regular meeting of the county commissioners, appointed 
to be held on the fourth Tuesday of June in that year, the 
Stoughton Branch Rail Road Company petitioned the said 
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commissioners to estimate the damages caused to said Porter, 
(the petitioner,) by the location of their rail road. On the 
26th of December 1844, said commissioners, at their regular 
meeting, awarded $1000 to said Porter, and caused their esti- 
mate to be completed and returned. Said Porter, being 
dissatisfied therewith, immediately petitioned the said com- 
missioners, in writing, fora jury. Whereupon they, at the 
same meeting, without any notice to said Rail Road Com- 
pany, ordered a jury; and on the 8th of January 1845, their 
clerk, without any special application therefor, made out a 
warrant for a jury, and gave it to the sheriff, who, at the end 
of three months, returned it to the clerk’s office unserved. 

Both said petitions were continued, from term to term, to 
the June term of said commissioners’ court, in 1845, at which 
last term, within six months from said commissioners’ award 
aforesaid, but after an intervening regular term in April 1845, 
said Porter filed a new petition, in writing, for a jury to esti- 
mate his damages. ‘The petition was continued to September 
term 1845, when said Porter, by his counsel, made a motion, 
in writing, to have an order of notice issue on his original 
petition for a jury, (which was filed on the 26th of December 
1844, then pending in said commissioners’ court,) to said Rais 
Road Corporation, to show cause why a warrant should not 
issue thereon ; but-said commissioners refused to issue any 
such notice. An order of notice was issued on said second 
petition, filed at June term 1845, returnable on the 27th of 
October 1845, at which time both parties appeared, and said 
commissioners refused to order a jury. 

Wilkinson, for the petitioner. The order passed in De- 
cember 1844 was of no validity, for want of notice to the 
Rail Road Company. Central Turnpike, 7 Pick. 13. Hinck- 
ley, 15 Pick. 447. Brown v. City of Lowell, 8 Met. 172. 
And if the commissioners make an erroneous order on the 
petition, they should correct it. See Inhabitants of Mendon 
v. County of Worcester, 10 Pick. 235. Ex parte Weston, 
11 Mass. 417. 

By the Rev. Sts. c. 39, $ 57, application for a jury to assess 
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damages, in case of rail roads, may be made at the same 
meeting at which the commissioners return their estimate, or 
at their next regular meeting. And by $ 56, commissioners 
are to estimate damages ‘in the manner provided in the case 
of laying out highways.” By Rev. Sts. ¢. 24, $ 14, in case 
of highways, application for a jury to assess damages may be 
made at the meeting of the commissioners, at which the 
highway is laid out, or at their next regular meeting, or at 
any time not exceeding six months thereafter. The “six 
months,” after the meeting succeeding that at which the 
commissioners’ return of damages is made, (it is submitted, ) 
is applicable to rail roads, according to the provisions of ¢. 39. 
But if the court hold otherwise, yet the present petitioner is 
entitled to an order of notice on his first petition. 

B. Rand, for the respondents. The petitioner’s remedy is 
lost by lapse of time. ‘The ‘six months,” in Rev. Sts. c. 
24, § 14, were not extended to rail roads, by c. 39; and an 
application for a jury, in case of rail roads, can be made only 
at the commissioners’ meeting at which the estimate of dam- 
ages is returned, or at their next regular meeting. 

Dewey, J. The petition for a jury, filed with the county 
commissioners at their regular meeting in June 1845, as an 
original petition, was not filed in due season; the Rev. Sts. 
c. 39, $ 57, limiting the application to the meeting at which 
the estimate of damages by the commissioners shall be com- 
_ pleted and’returned, or at the next regular meeting thereafter. 

It is contended that the application may be made within 
the period of six months, as in case of an application for a 
jury to assess damages in the location of a highway. But 
though the general course of proceedings is similar, in rela- 
tion to a jury in the two cases, yet, upon this point, the cases 
differ, and a different statute provision exists. The only 
question, therefore, in the present case, arises upon the appli- . 
cation for further proceedings upon the original petition filed 
at the proper term, and upon which a jury was ordered, but 
never called out by the petitioner. If such order had been 
a legal one, and a warrant had been duly issued thereon, and 
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the petitioner, without any sufficient cause, had neglected to 
call out the jury, he would thereby be taken to have waived 
his right toa jury; as was held in Taylor v. County Com- 
missioners of Plymouth, (ante, 449.) 

Upon examining the records of the doings of the county 
commissioners, upon the original petition, it is quite apparent 
that no legal order was ever made, ordering a jury thereon. 
Such order could only be made after due notice to the corpo- 
ration, or, what is equivalent, an appearance by them. Cen- 
tral Turnpike, 7 Pick. 13. Hinckley, 15 Pick. 447. 'The 
order being thus wholly illegal, no duty devolved upon the 
petitioner to call out the jury, in pursuance of such order ; 
and he might properly treat it asa nullity. ‘The proper order, 
upon the original petition, has not been made, viz. an order 
of notice upon the corporation to show cause why a jury 
should not be ordered upon the petition. ‘That order it is 
yet competent for the county commissioners to make. ‘The 
case is still pending, and the subject of any proper order. If 
it has not been duly brought forward upon the docket of that 
triluual, it may be sonow. ‘The petition is undisposed of, 
and the further proceedings necessary to assess damages by a 
jury may yet be had thereon. } 

We think the proper order here will be, that an alternative 
mandamus issue to the county commissioners of Norfolk, 
requiring them to issue an order of notice to the Stoughton 
Branch Rail Road Company to appear before them and show 
cause why a jury should not be ordered upon the original 
petition of said Robert Porter, or that said county commis- 
sioners show cause for not so doing. 


—_—_————_— 


Rospert Porter vs. Gites G. Leacu. 


Under the Rev. Sts. ec. 97, §§ 74-76, when an execution is delivered to an officer to 
be served, and the person who is the debtor therein delivers to the officer an 
execution against the person who is creditor therein, the officer cannot justify a 
refusal to set off the one against the other, by making a return that he had due 


NOVEMBER TERM 1847. 483 


Porter v. Leach. 


notice of an assignment of the first execution, at the time when it was put into 
his hands, and therefore could not set off the one against the other: To justify 
the officer in refusing to make the set-off, it should appear, by his return, or 
otherwise, that the execution first delivered to him had been lawfully and in good 
faith assigned to another person, before the creditor in the second execution be- 
came entitled to the sum due thereon. 


Trespass for taking away and converting the plaintiff’s 
wagon. The action was commenced before a justice of the 
peace, and went into the court of common pleas by appeal. 
In that court, the parties submitted the case upon an agreed 
statement of facts, on which a judgment was rendered, from 
which an appeal was taken to thiscourt. The facts, as stated, 
were these : 

On the 6th of July 1847, William H. Abbot recovered a 
judgment against the plaintiff, before a justice of the peace, 
for $20 damage, and $12-67 costs. A few minutes after said 
judgment was rendered, the plaintiff sued out a writ against 
said Abbot, which was served on the same day, and with a 
view, on the part of the plaintiff, of offsetting the execution, 
which he might get against Abbot. He procured a stay of 
execution on Abbot’s said judgment, for fourteen days, and 
on the 13th of the same July recovered judgment against 
said Abbot for $3 damage, and $7-99 costs, and took out 
execution thereon, on the 15th of said July. On the 21st of 
said July, Abbot’s execution was issued against the plaintiff, 
and was put into the hands of the defendant, a constable of 
Stoughton, and he, on the same day, demanded of the plain- 
tiff payment thereof, who paid him the amount thereof, 
except $11:24, (the amount of the plaintiff’s judgment 
against Abbot, and twenty five cents for his writ of execu- 
tion, ) and tendered to the defendant his legal fees, and put into 
his hands the plaintiff ’s said execution against Abbot, directed 
to the constables of Stoughton, and required the defendant 
to offset the balance of Abbot’s execution. On the 2d of 
August following, the defendant demanded of the plaintit 
the said balance of $11:24, on Abbot’s execution againsi 
him, in money, which the plaintiff refused to pay; and 
thereupon the defendant seized the plaintiff’s wagon on said 


484 NORFOLK. 


Porter v. Leach. 


execution, and sold it at auction, in due form, on the 6th of 
said August, for more than sufficient to pay said $11-24 and 
costs of levy, and paid to the plaintiff the overplus of the 
proceeds of the sale, and returned said execution satisfied. 
On the 23d of said August, the defendant made the following 
return on the plaintiff’s execution against Abbot: “ By vir- 
tue of this execution, I have made diligent search, and could 
find no property belonging to said Abbot, to the acceptance 
of the said Porter, within my precinct. At the receipt of said 
execution from said Porter, I had in my hands an execution 
of said Abbot against said Porter ; but having had due notice 
of an assignment, at the time it was put into my hands I 
could in no way set off the one against the other, and there- 
fore, not having been directed to take the body of the said 
Abbot, I return this execution in no part satisfied. Giles G. 
Leach, Constable of Stoughton.’ 

E. Ames, for the plaintiff. By the Rev. Sts. c. 97, $$ 74, 
‘75, the defendant was bound to set off the plaintiff’s execu- 
tion against Abbot, on being required by the plaintiff so_to do; 
and on the plaintiff’s tendering the defendant’s fees, and de- 
manding the offset of the balance, Abbot’s execution against 
the plaintiff was discharged, and the defendant’s subsequent 
proceeding thereon was a trespass. G‘oodenow v. Buttrick, 
7 Mass. 140. Jones v. Carpenter, 9 Met. 509. The bur- 
den was on the defendant to show the validity of the assign- 
ment of the judgment. But he did not state, in his return, 
when the assignment, of which he says he had notice, was 
made. An assignment, by Rev. Sts. c. 97, § 76, prevents an 
offset, only when it is made lawfully, and in good faith, 
‘before the creditor in the second execution became entitled 
to the sum due thereon.” 

A. L. Cushing, for the defendant. Notice of an assign- 
ment was given to the defendant, and he could not call a jury 
to decide on its validity. He did all that he knew how to do, 
and stated the assignment, in his return; and that is to be 
taken as true. See 3 Steph. N. P. 2042. Briggs v. Ward- 
well, 10 Mass. 356. 
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Wipe, J. Upon the facts agreed, the court are of opinion 
that the plaintiff is entitled to judgment. 

The defendant was bound to set off the amount of the 
plaintiff ’s execution, on Abbot’s execution against him, unless 
it is made to appear, by his return on the plaintiff ’s execution, 
that such a set-off was not by law allowable. And this we 
think does not appear by the return. The return is, that at 
the receipt of the plaintiff’s execution, the defendant had in 
his hands an execution of said Abbot against said Porter, but 
that having had due notice of its assignment, at the time it 
was put into his hands, he could in no way set off the one 
against the other. To justify the defendant, it should be 
made to appear, by his return, or otherwise, that Abbot’s 
execution had been lawfully, and in good faith, assigned to 
another person, before the plaintiff became entitled to the 
sum due on his execution. ‘This does not appear with suf- 
ficient certainty. ‘The defendant might have had notice that 
an assignment had been made, although such was not the 
fact. And if an assignment had been made, it might not have 
been made in good faith, but for the purpose of defeating the 
plaintiff ’s right of set-off. Nor does it appear that the assign- 
ment was made before the plaintiff became entitled to the 
sum due on his execution, as the statute requires, in order to 
defeat his right of set-off. 

It was argued for the defendant, that he had no means of 
ascertaining whether the assignment had been made in good 
faith, or not. But if so, his duty was to give notice to the 
plaintiff, and require from hima bond of indemnity, or he should 
have required the like bond from the party claiming under the 
assignment. But if, without requiring any bond of indem- 
nity, and without sufficient evidence, the defendant undertook 
to decide against the plaintiff’s right of set-off, and his de- 
cision was wrong, he must be responsible. 

Judgment for the plaintiff. 
41* 
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StepHen M. Weup vs. Nenemian D. WI.IAMs. 


A testator made the following devise: I give unto my wife M. and to my youngest 
son N., her only child, all that part of my real estate (described ;) provided always, 
that if M. shall survive N., and N, die without issue, then I give said lands to M. 
for her life, and after her decease to my children, S., A., M. and C., and their heirs 
forever, in equal portions; provided always, that if my son N. shall survive my 
wife M., 1 give said lands to said N. and to the heirs of his body, and if he or they 
die without issue, then I give said lands‘to my children, S., A., M. and C., and to 
their heirs forever, in equal portions; provided always, that if my wife M. shall 
die before me, then I give said lands to my said son N. and to the heirs of his 
body ; provided always, that if my son N. shall die before me, without issue of his 
body, then I give said lands to my wife M. for her sole use during her life, and 
after her decease I give the same to my children, S., A., M. and C., and to their 
heirs forever, in equal portions ; provided always, that if my son N. die before me, 
leaving heirs of his body, then I give said lands to his said heirs, in the same man- 
ner, and on the like terms and conditions, as I have now given the same to my son 
N., either jointly with his mother, or to his own use, as events may prove; my 
meaning and intention being to give said lands to my said wife and my said son 
N., for their lives, and to the survivor of them, then to the children of said N., 
and in default of issue, then to my children, S., A., M. and C., and to their right 
heirs forever. If my said son N. should, at any time after my death and the death 
of his mother, be desirous of disposing of his interest in the lands devised to him 
in manner as aforesaid, my will is, that he should first offer the same to my eldest 
son, and if he refuse to purchase the same, then to my next son, and so on in suc- 
cession; and if they all refuse to purchase the same, then he is at liberty to sell 
his interest in the same to whomsoever he may see fit. 

The testator’s wife M. and his son N. survived him, and N. survived M.: When 
the testator’s will was made, N. was unmarried ; but at the time of the testator’s 
death, N. was married and had children, who were living at the time when he made 
the deed hereinafter mentioned: After M.’s death, N. offered the lands, devised 
as above stated, to the testator’s elder sons, in succession, according to the tes- 
tator’s will, and they all declined to purchase the same: N. afterwards conveyed 
said lands to W., in fee simple, by a deed of warranty, in common form, with the 
usual covenants; and W. brought an action of covenant broken against N. 
Held, that the will gave N. an estate tail, and that he had authority, by the Rev. 
Sts. c. 59, § 3, to bar the entail by his deed to W., and that W. could not maintain 
the action. 


THis was an action of covenant broken. ‘The plaintiff’s 
declaration averred that the defendant granted and conveyed 
to the plaintiff certain lands in Roxbury, and covenanted 
that the defendant was lawfully seized thereof in fee simple, 
and had a good right to sell and convey the same to the plain- 
tiff, his heirs and assigns. The breach alleged was, that the 
defendant was not lawfully seized, in fee simple, of said lands, 
and that he had no right to sell and convey the same to the 
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plaintiff, his heirs and assigns. The defendant’s plea averred 
that he was lawfully seized in fee, and had right to convey, &c. 

The case was submitted to the court upon the following 
agreed statement of facts: 

Joseph Williams, the father of the defendant, died, in the 
early part of the year 1822, seized of the premises described 
in the plaintiff’s declaration. By his last will, dated March 
21st 1814, (and ratified by sundry codicils, the last of which 
was dated December 16th 1818,) and proved before the judge 
of probate for the county of Norfolk, on the 4th day of June 
1822, he devised the same premises, in the following clauses: 

“'Third. I give unto my beloved wife, Mary Williams, and 
unto my youngest son, Nehemiah D. Williams, who is her 
only child, all that part of my real estate which lies westerly 
of the Norfolk and Bristol Turnpike Road, and westerly of 
the run, commonly called Stony River, with the tenements, 
barns and out-houses thereon being; provided always, that if 
my dear wife shall survive my said son Nehemiah D. Wil- 
liams, and he die without issue, then I give the said described 
lands and tenements to my said wife, and to be enjoyed by 
her for and during the term of her uatural life; and after her 
decease I give the same to my children, Susan Williams, 
Amos A. Williams, George Williams, Martha Williams, Cum- 
berland D. Williams and Nathaniel Williams, and to their 
heirs forever, in equal portions, share and share alike. Pro- 
vided always, that if my said son Nehemiah D. Williams shall 
survive my dear wife, then 1 give my said son Nehemiah all 
the said described lands and tenements, and to the heirs of 
his body lawfully begotten; and if he or they die without 
issue lawfully begotten, then I give the same to my children 
Susan, Amos A., George, Martha, Cumberland D. and Na- 
thaniel, and to their heirs forever, in equal portions, share and 
share alike. Provided always, that if my dear wife depart 
this life before me, then I give the same described lands and 
tenements to my said son Nehemiah, and to the heirs of his 
oody lawfully begotten. Provided always, that if my son 
Nehemiah should depart this life before me, without issue of 
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his body lawfully begotten, then I give the said described 
lands and tenements to my dear wife, for her sole use, for and 
during her natural life, and after her decease I give the same 
to my children, Susan, Amos A., George, Martha, Cumber- 
land D. and Nathaniel, and to their heirs forever, in equal 
portions, share and share alike. Provided always, that if my 
son Nehemiah die before me, leaving heirs of his body law- 
fully begotten, then I give to his said heirs said lands and 
tenements in the same manner, and on the like terms and 
conditions, in all respects whatever, as I have now given the 
same to my said son Nehemiah, either jointly with his mother, 
or to his own use, as events may prove; my meaning and 
intention being, to give said described lands and tenements 
to my said wife and my said son Nehemiah, for their lives, 
and to the survivor of them; then to the children of said 
Nehemiah, lawfully begotten ; and in default of issue, then te 
my child en aforesaid, to wit, Susan, George, Amos A., Cum- 
berland D., Martha and Nathaniel, and to their right heirs 
forever. 

“Seventhly. If my said son Nehemiah should, at any 
time after my death and the death of his mother, be desirous 
of disposing of his interest in the lands and tenements herein 
devised to him in manner as aforesaid, my will is, that he 
should first offer the same to my eldest son, and if he refuse 
to purchase the same, then to my next son, and so on, in 
succession; and if they all refuse to purchase the same, then 
he is at liberty to sell his interest in the same to whomsoever 
he may see fit; and as a fair mode of estimating the value 
thereof, in case said Nehemiah wishes to sell the same, and 
either of my sons desires to purchase the same, or any part 
thereof, I recommend that three disinterested persons be ap- 
pointed by the judge of probate for the county of Norfolk, 
to ascertain the value thereof.” 

Nehemiah D. Williams, mentioned in the above extracts 
from said will, is the defendant. His mother survived the 
testator, and died. At the date of said will, said Nehemiah 
was unmarried; but, at the time of the testator’s death, said 
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Nehemiah was married and had two children, who, with two 
others since born, are now living. 

The estates devised have been successively offered to the 
sons of the testator, by said Nehemiah, and they declined to 
purchase the same. 

On the 20th day of May 1847, the defendant, by deed of 
that date, duly executed and acknowledged, undertook to 
convey to the plaintiff, in fee simple, the premises described 
in the writ, for thirty thousand dollars. The deed -was a 
common deed of warranty, containing covenants that the said 
Nehemiah was lawfully seized in fee simple of the afore- 
granted premises, and that he had good right to sell and 
convey the same to the said Stephen M. Weld, his heirs and 
assigns, as aforesaid. 

On these facts, the parties agreed that if said deed vested 
in the plaintiff an estate in fee simple, then a nonsuit should 
be entered; otherwise, that judgment should be for the 
plaintiff. 

W. Minot, Jr. for the plaintiff. 

D. A. Simmons, for the defendant. 

Suaw, C. J. This is an action of covenant, in which the 
plaintiff sets forth a conveyance made to him by the defend- 
ant, by warranty deed, in which the defendant covenanted 
that he was seized in fee of the granted premises, that he had 
- good right and lawful authority so to convey the same in fee ; 
’ with general warranty. It was agreed that if the deed of 
the defendant was sufficient to convey a good estate in fee to 
the purchaser, the plaintiff should become nonsuit. ‘This 
agreement avoids the question whether, if the defendant 
himself was seized as tenant in tail, although by force of Sz. 
1791, c. 60, his deed would vest a good estate in fee in the 
purchaser, his covenant that he was in fact seized in fee would 
not be nominally broken. 

The question arises upon the will of Joseph Williams, the 
father of the defendant, all the material clauses of which are 
set forth in the agreed statement of facts. 

It appears that the testator had been previously married; 
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that at the time of making his will, and at his decease, he 
had six children of his former marriage surviving, to wit, 
Susan, Amos, George, Martha, Cumberland and Nathaniel. 
He had also a second wife then living, and by her one son, 
Nehemiah D. Williams, the defendant. He made his will in 
1814, which was confirmed by several codicils, the last of 
which was executed in 1818. He died in 1822, and his will 
was duly proved in June 1822. 

We will refer to some of the most important parts of this 
will. | | 

He gives to his wife, Mary Williams, and his youngest son, 
her only child, Nehemiah, the premises in question ; provided 
always, that if his wife shall survive said son, Nehemiah, and 
he die without issue, then the premises shall go to his wife 
for life, remainder to the six elder children named, in fee, as 
tenants in common. ‘The first proviso was, that if his son 
Nehemiah survive the wife, then the premises should go to 
him and the heirs of his body lawfully begotten, remainder 
to the six elder children in fee. ‘The second proviso was, that 
if the wife should die before the testator, then the premises 
should go to his son Nehemiah and the heirs of his body. 
The third proviso was, that if his son Nehemiah should die in 
the life time of the testator, and leave no issue, then the 
premises should go to the wife for life, remainder to the six 
elder children in fee. ‘The fourth proviso was, that if his son 
Nehemiah die before the testator, leaving heirs of his body, 
then the premises should go to his said heirs, in the same 
manner as to his said son Nehemiah, either jointly with his 
mother, or to his own use, as events might prove. ‘ My 
meaning and intention being, to give said described lands 
and tenements to my said wife, and my said son, Nehemiah, 
for their lives, and the survivor of them; then to the children 
of said Nehemiah, lawfully begotten; and in default of issue, 
then to my children aforesaid,” viz. the six elder children. 

Another clause in the will provides that if Nehemiah, hav- 
ing survived his father and mother, should be desirous of 
disposing of his interest in the premises, he should first offer 
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it to his brothers, and if they should refuse to purchase it, 
then he should be at liberty to sell his interest to whom- 
soever he might see fit. 

The wife survived the testator, and is now dead; the son 
is still living, and is the defendant. Could he convey an 
estate in fee? 

Under the first clause of this will, it seems to us clear, that 
the wife and son would take the estate in moieties, as tenants 
in common. ‘They would be tenants in common, and not 
joint tenants, because they would not take estates of equal 
duration, and because the Rev. Sts. c. 59, $ 10, make grants 
and devises to two or more tenancies in common, unless the 
intent to create a joint tenancy manifestly appears. Here the 
contrary manifestly appears, because there are gifts over, 
which are inconsistent with a mutual right of survivorship. 
The effect of this first devise would be to give one moiety 
to the wife for life, remainder to the son in tail, and the other 
moiety directly to the son in tail. As to this moiety, Nehe- 
miah took an immediate estate tail in possession, which he 
could forthwith bar, by his deed, whether he should ever 
have issue or not. Had he died in the life time of his mother, 
without barring the entail, and without issue, then, by the 
devise over, the mother would have taken an estate for life, 
with remainder in fee to the elder children. But he did survive 
his mother, and remained tenant in tail of this moiety, until 
he executed the deed to the plaintiff. 

As to the other moiety, by the first proviso, it was a devise 
of the same to the mother for life, remainder to Nehemiah in 
tail, remainder to the elder children in fee. After the death 
of his mother, therefore, Nehemiah was tenant in tail in pos- 
session, and by force of St. 1791, c. 60, § 1, had power to 
har the entail by his deed in fee. 

The second proviso looked to a contingency which did not 
happen, viz. the death of the wife in the life time of the tes- 
tator. If it had happened, then the whole was given to the 
son, and the heirs of his body, and he still would have had 
an estate tail. 
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The third proviso also looked to a contingency which did 
not happen, viz. that of the son’s dying without issue, in the 
life time of his mother. 'Then the whole estate was given to 
the wife for life, remainder to the elder children in fee. 

The fourth proviso looked to the contingency of the son’s 
dying in the life time of the testator, having issue. In that 
event, the testator gives to them, that is, to the son’s heirs in 
tail, to be held “in the same manner and on the like terms 
and conditions,” as he had given to him, to hold “either 
jointly with his mother,” that is, in common during both their 
lives, ‘‘or to his own use, as events may prove ;” meaning, 
as we understand it, as the mother may outlive the testator or 
otherwise, and so long as she may live. ‘The effect of this 
would be, had the contingency happened, and had the son 
died in the life time of the testator, leaving issue, that the 
heirs of his body would take as purchasers, to hold, as tenants 
in tail, one moiety during the life of their grandmother, and 
the whole after her decease ; or, in case she had also died in 
the life time of the testator, then to take the whole as pur- 
chasers, under that deliquation. 

Perhaps this last proviso did no more than deelare, by the 
express terms of the will, what the statute would have effected 
without it. By the Rev. Sts. c. 62, ¢ 24, following substan- 
tially St. 1783, c. 24, $ 8, it is provided, that when a devise 
of real or personal estate is made to any child or other relative, 
and the devisee shall die before the testator, leaving issue who 
survive the testator, such issue shall take the estate, so de- 
vised, in the same manner as the devisee would have done, 
if he had survived the testator. 

Thus far the will seems to be clear; giving the son Nehe- 
miah an estate tail in possession in one moiety, and an estate 
tail in remainder in the other moiety, which became an estate 
tail in possession at the decease of his mother. And so it 
must stand, unless these provisions are modified, varied or 
controlled by the subsequent clause in the will, beginning at 
the words, ‘‘my meaning and intention being,” &e. 

That clause, not beginning a new sentence, but in form 
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following as a part of the next preceding, isas follows: ‘My 
meaning and intention being, to give said described lands and 
tenements to my said wife and my said son Nehemiah, for 
their lives, and to the survivor of them; then to the children 
of said Nehemiah, lawfully begotten ; and in default of issue, 
then to my children aforesaid, to wit, Susan,’’ and the other 
children of his former marriage, before named. 

The first remark on this clause is, that it might be construed 
as qualifying the last proviso, and not the whole will. But 
it would not be safe to adopt this construction, unless it is 
quite clear that it is the true one; because, in general, every 
clause and article in a will may be resorted to, to ascertain the 
true intent and meaning of the testator in every other provision 
or clause. 

Supposing that this clause is intended to extend back and 
qualify the whole will, how is it to be construed? Does it 
reduce Nehemiah’s interest to an estate for life? When a 
devise is made in words clear and distinct, having a settled 
and definite, as well as a technical meaning, and afterwards 
words like those in the present clause are inserted, ‘‘mean- 
ing,’ &c., if they are directly repugnant and irreconcilable, 
it would be a question of great difficulty to decide which shall 
prevail and which shall yield. It would require a careful 
examination and study of every part of the will, to ascertain, 
if possible, the leading object and purpose of the testator, 
and with the aid of established rules of exposition, and as 
nearly as the rules of law will admit, give such a construction 
as will best carry into effect such leading object and purpose 
of the will, and such as will do the least violence to any part 
of it. But the first object, in expounding such a will, is to 
consider whether there be such an irreconcilable repugnancy 
in its different provisions; and, in taking them together, to 
adopt such construction as will give effect to both. We think 
the clause in this will, so apparently repugnant, may be 
reconciled. 

The leading rule in the exposition of wills is, that the 
intent of the testator, when discovered, shall govern. But 
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this is to be taken with one well known exception, as well 
established as the rule itself; which is, that such intention 
can be carried into effect without violation of any of the 
rules of law. If repugnant to such rules, the intent must 
yield. 

No rule of law is better established than this ; that an estate 
tail may be barred by the tenant in tail. Indeed, without this 
essential incident, entails would be made perpetual, and there- 
by become intolerable. No rule of the common law has been 
more steadily adhered to and enforced, in England, than this. 
It is an essential and inseparable quality of an estate tail, that 
it may be barred by a common recovery. Our own law has 
fully adopted this policy, in its whole extent, and carried it 
further, by providing, (Rev. Sts. c. 59, $ 3, following St. 1791, 
c. 60, $ 1,) that entails may be barred by a deed of convey- 
ance in fee, by the tenant in tail, and (by Rev. Sts. c. 60, 
§ 29) that estates in tail may be taken to satisfy the debts of 
tenants in tail, during their lives, and after their decease. 
This is as firmly established as the rule that no intention of 
the testator, however strongly expressed, can render an estate, 
devised in fee, inalienable, or in any way restrain its aliena- 
tion by the devisee. 

Such being the obvious and settled rule of law, it follows 
clearly that although a testator may create and devise an estate 
tail, he cannot, by any intention, however clearly expressed, 
deprive such estate of its essential incident of being liable to 
be barred by the simple conveyance in fee of the tenant in 
tail, and of being lable for the payment of his debts. 

With these views, we are to construe the clause in question, 
and learn what the meaning of the testator was. ‘The first 
meaning expressed is, that the land is given to his wife and 
son, for their lives, and to the survivor. If this clause stood 
alone, it might be an appropriate one to create a joint tenancy ; 
but we have before seen that the original devise, for reasons 
already stated, was of an estate tothem as tenants in common, 
and not in joint tenancy. The effect of this clause there- 
fore is, that in certain contingencies the survivor might have 
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the whole; the one as tenant for life, strictly, the other as 
tenant in tail, being an estate for life, and something more. 
This may be carried into effect by construing it a life estate 
to the wife, and an estate tail to the son, of one moiety during 
the life of the mother. The mother had her estate only for 
life; one moiety during the life of the son, and the other if 
she survived him. Now, although the son had a moiety, 
during the life of the mother, as tenant in tail, yet he might 
not bar it in his life time, and might die without issue, and 
then, by the gift over, the mother would have the other moiety, 
as survivor. ? 

It may perhaps be urged, in answer to this, that the testator 
intended that the wife should actually have the whole, if she 
survived the son, which intent might be defeated, if it were 
construed an estate tail; because, in that event, he might bar 
it, or it might be taken for his debts, in his life time, and still 
he might die before his mother, and so the intent of the tes- 
tator would be defeated. But we think the answer is, that 
this would be an intent contrary to the rules of law ; to wit, 
to create an estate tail not liable to be barred or taken for 
debts ; and is an intent which cannot be carried into effect. 
In this clause, the testator does not manifest any purpose to 
give his wife and son an estate in joint tenancy during their 
lives, with absolute right of survivorship ; nor does he mani- 
fest any purpose not to give his son an estate tail, as he had 
previously done in the former part of his will; though he 
may have mistaken the legal effect and operation of a gift in 
tail, by supposing it inalienable by the first taker, and which 
must necessarily go to the children. Still there is no change 
of the purpose to give his son an estate tail. 

The next meaning disclosed in this clause is, that after the 
lives of the wife and son have terminated, the estate shall go 
to the children of his son. his is not defeated by constru- 
ing the estate to the son an estate tail. Should the son die 
in the life time of the mother, not having barred the entail in 
his moiety, it would vest in the mother, by the devise over, 
for her life, remainder to the children of Nehemiah, to take as 
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purchasers. But should the son survive the mother, then the 
son would take an estate tail in the whole; and should he die 
without barring the entail, the children would take per for- 
mam dont. And the same remark may be made as before, 
that if it was the intention of the testator that the children 
should certainly take, it was in effect an intention that the 
father should not bar the entail; an intention which could 
not be carried into effect, because it would be contrary to the 
rules of law. It was clearly his intention that they should 
take as special heirs of their father, that is, as heirs in tail ; 
and then any intention to prevent the father, as devisee in tail, 
from barring the entail, so that the estate should not come to 
the issue in tail, would be void. It would be still true that 
the father would be tenant in tail, and then, by the statute, 
his deed barred the entail. 

The third purpose manifested in this clause is, that after 
the decease of the wife and son, the latter without issue, the 
estate should go to Susan and others, the elder children. 
This, too, would be carried into effect consistently with con- 
struing the will so as to give an estate tail to Nehemiah. If 
the wife had died, and then the son had died without issue, not 
having barred the entail, or suffered the estate to be taken for 
his debts, then it would have passed to Susan and the other 
elder children, as tenants in fee, in remainder, by force of 
the will. 

If this clause stood alone, it would be more difficult to put 
a satisfactory construction upon it. But it does not stand 
alone. It purports to explain and illustrate what was before 
done, and make it more plain. It cannot control and coun- 
teract what had been previously done, unless it is directly and 
plainly repugnant and contradictory to the former part of the 
will. The former part of the will gave to Nehemiah an estate 
tail, in plain and express terms. If the clause in question 
stood alone, it might seem to give Nehemiah an estate for life, 
with remainder to his issue, by force of the statute, (Rev. Sts. 
c. 59, § 9, following St. 1791, c. 60, $ 3,) controlling the rule 
in Shelley’s case. But the clause coming, as it does, after 
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provisions which clearly give an estate tail to Nehemiah, it 
cannot control them, because it does not manifest an intent 
not to give him an estate tail. It may, by implication, indi- 
cate an intent, that through the operation of an entailment 
the grandchildren of the testator shall certainly take, and, for 
that purpose, that the first taker shall not alienate, and thus 
bar the entail; yet. this is an intention which the law cannot 
carry into effect, because it is contrary to its own well estab- 
lished rules. 

On the whole, the court are of opinion that the defendant 
was tenant in tail of the granted and warranted premises ; 
that they were well and legally conveyed to the plaintiff in 
fee, by the defendant’s deed; that the defendant’s covenants 
for good title and right to convey have not been broken; and 
that judgment must be rendered, on the agreed statement of 
facts, for the defendant. 


Lutruer P. Sarcent vs. Jesse K. WesstTeEr. 


The directors of an insolvent manufacturing corporation have authority to convey 
all the property of the corporation to one of its. creditors, upon condition that he 
shall apply the property to the payment of his claim, and pay over the surplus, 
if any, to the treasurer of the corporation: And such conveyance is not fraudu- 
lent, as against other creditors, by reason of its tendency to give a preference. 

Unless the by-laws of a manufacturing corporation, or a statute, expressly provide 
otherwise, the same person may be treasurer and director, and a majority of the 
directors constitute a quorum, and a majority of the quorum have authority to 
decide any question upon which they can act. 

It is not necessary that the president of a manufacturing corporation should be 
present at a meeting of the directors, in order to authorize them to transact 
business. . 

When a part only of the directors of a manufacturing corporation attend a directors’ 
meeting, and transact business, it is not necessary to the validity of their trans- 
actions that it should appear that the absent directors had notice of the meeting: 
If the contrary do not appear, the legal presumption is that they had notice. 

The directors of a manufacturing corporation voted that an assignment of all the 
property of the corporation should be made to S., one of the stockholders, (who 
was liable, for a large amount, as indorser for the corporation,) for the payment 
of his indorsements, and authorized the treasurer to make such an assignment, 
and sign it astreasurer: ‘The directors, at the same time, voted that a bond should 
be taken of 8., conditioned that the proceeds of the assignment should be applied 
to the payment of his indorsements, and that the surplus, if any, should be paid 
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over to the treasurer, for the benefit of other creditors: The treasurer made a 
deed of release and quitclaim to S. of all the property, real and personal, of the 
corporation, and constituted S. the attorney of the corporation, to sue for and 
recover all money due, and all property belonging, to the corporation: ‘To this 
deed the treasurer signed his own name, and affixed his own seal, declaring that 
he acted as treasurer and agent of the corporation, and was duly authorized: S. 
gave a bond to the corporation, with a condition conformed to the aforesaid vote of 
the directors, and also gave to the treasurer a power of attorney, authorizing him, 
in the name of S., to settle all accounts and demands of the corporation against 
all persons, and to sell and dispose of all the property of the corporation, and 
receive payment therefor, as S. might himself do: Afterwards, another creditor 
of the corporation attached part of the personal property assigned to S., as the 
property of the corporation, and S. brought an action of replevin against the 
attaching officer. Held, that the personal property of the Silk Company passed 
to S., by the assignment; that he was entitled to the property attached ; and that 
the question, whether that property, though belonging to 8., might lawfully be 
attached, under the Rey. Sts. e. 38, § 39, for the debt of the corporation, was not 
open to the officer. 


T'u1s was an action of replevin, prought to try the title to 
two hundred and fifteen pounds of raw silk, three pounds of 
manufactured silk, and a lot of paper boxes. The case was 
submitted to the court upon the following agreed statement 
of facts: 

On the 7th of May 1845, a writ in favor of Oliver Capen 
against the New England Silk Company, incorporated on the 
16th of March 1836, was put into the hands of the defendant, 
a deputy sheriff, for service, and he attached the articles re- 
plevied in this suit, as the property of said company. ‘The 
plaintiff, at the time of the said attachment, and at the time 
when the debt was contracted, on which said Capen’s writ was 
sued out, was a stockholder in said company, the capital stock 
of which had been fixed, and certified as paid in, and the 
certificate recorded in the registry of deeds. <A notice of 
the amount of the assessments voted by said company, and 
actually paid in, and of the existing debts of the company, 
was published in a part of the edition of the weekly news- 
paper called the Norfolk County American, issued and bearing 
date on Friday the 26th day of July 1844, a copy of which 
notice is in the margin.* About two thirds of the whole 


* The New England Silk Company, conformably to the 22d section of the 
88th chapter of the Revised Statutes of this Commonwealth, hereby give 
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edition of the paper of the above date had been worked off, 
before said notice was put into the hands of the printer. 
The notice was then brought to the printing office, by C. 
Colt, jr. with a request by him that it might be inserted in 
that paper. Some objections were made, by the printers, to 
their inserting it, for the reason that, as so large a portion of 
the paper was already printed, it would be of no use; but, at 
the urgent request of said Colt, and with a full knowledge, 
on his part, of this fact, the press was stopped ; other matter 
was removed ; and the notice was inserted and published in 
the remaining papers of that edition, and was not published 
in any paper of a subsequent date. 

The said Silk Company, about the 11th of March 1845, 
became insolvent, and the plaintiff was liable for its debts, as 
indorser or guarantor, to the amount of $10,000 or more, but 
was not so liable for the debt on which said Capen’s writ afore- 
said was issued. 

The directors of said Silk Company were five in number, 
C. Colt, sen. being president. On the 17th of March 1845, 
at a meeting of the directors, at which three only were pres- 
ent, viz. J. H. Cobb, G. Alden and C. Colt, jr. the following 
votes were passed: ‘Voted, the president being absent, J. 
H. Cobb be elected president pro tem. Voted, that in con- 
sequence of the heavy loss the New England Silk Company 
has recently met with by fire, and the heavy amount Luther 
P. Sargent of New York is on their paper, (which amount 
being over twelve thousand dollars,) an assignment be made, 
of ail the property whatsoever, belonging to said New Eng- 
land Silk Company, to Luther P. Sargent of New York, for 


notice that the amount of all assessments voted by said company, and actually 
paid in, is thirty thousand dollars; and the amount of all existing debts is 
sixteen thousand, seven hundred ;°y°y dollars. 

Published by order of the Company. 


C. Colt, 

J. H. Cobb, | President and a majority 
Geo. Alden, of the Directors. 

C. Colt, jr. 


Dedham, July 24th 1844. 


500 NORFOLK. 


Sargent v. Webster. 


the payment of his indorsements ; and we authorize the treas- 
urer of said company, C. Colt, jr. to have an assignment 
made out, covering all the property of the company, and sign 
the same, as treasurer, which shall be binding on said New 
England Silk Company. Voted, that a bond be taken of L. 
P. Sargent, assignee, to the effect that the proceeds of the 
assignment be appropriated to pay off his indorsements, and 
should a surplus remain, the same be paid over to the treas- 
urer, for the benefit of other creditors.” 

It does not appear by the records of said company, that the 
two directors, who were not present at the meeting, at which 
the above votes were passed, had notice that the meeting was 
to be held; and the clerk of the company, by whom, if by 
any body, said notice was given, cannot now state whether or 
not they had notice. C. Colt, jr. was the clerk, treasurer and 
one of the directors of the company. 

On the 18th of March 1845, said C. Colt, jr. treasurer of 
said company, by a deed of that date, in which he styled him- 
self “treasurer and agent of the New England Silk Company, 
and in their behalf, being thereto duly authorized,” released 
and quitclaimed to said Luther P. Sargent, his heirs and 
assigns forever, ‘all the right, title and interest which said 
company now have in and to a tract of land in Dedham, con- 
taining one acre and five square rods, with the ruins and re- 
mains of their silk factory, recently destroyed by fire, thereon,” 
and did ‘‘further remise, sell, assign and set over to the said 
L. P. Sargent all the goods, chattels and personal estate of the 
said company, of what name or nature soever, and all debts 
and sums of money due and owing to said company, and all 
securities for the same, and all their interest therein ; the same 
to be liquidated and applied according to the condition of a 
bond of even date herewith, given by the said L. P. Sargent 
to the said company.”’ Said deed also constituted said Sar- 
gent the attorney of the company, to demand, recover and 
receive all moneys or other property of the company. The 
concluding words of this deed of assignment were these: 
‘In witness whereof, I the said Christopher Colt, jr. treasurer 
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and agent for the New England Silk Company, and on their 
behalf, being duly authorized, have hereunto set my hand and 
seal, this eighteenth day of March one thousand eight hundred 
and forty five. Christopher Colt, jr. Seal.” A magistrate 
certified that said Colt “acknowledged the above instrument, 
by him subscribed, to be his free act and deed.” 

On the same 18th of March 1845, said L. P. Sargent gave 
to the said Silk Company a bond, with a condition conformed 
to the vote of the directors, as above set forth. 

On the 22d of March 1845, said Sargent gave to said C. 
Colt, jr. a letter of attorney, authorizing him, in said Sargent’s 
name, to settle and close up all accounts and demands of said 
company against any and all persons, and to demand, recover 
and receive any money therefor, and to give acquittances, and 
to sell and dispose of all the property of said company in 
Massachusetts, and receive payment therefor, in the same 
manner that the said Sargent might himself do. 

Within a week after the delivery of said deed to Sargent, 
the plaintiff, K. S. Pearson, as the plaintiff ’s agent, took pos- 
session of the property thereby assigned, including the two 
hundred and fifteen pounds of raw silk, but not including the 
other property, replevied in this suit; and C. Colt, jr. subse- 
quently, and before the attachment aforesaid on Capen’s writ, 
took possession, under the power of attorney hereinafter 
- mentioned, of the aforesaid assigned property remaining in 
Dedham. ‘The three pounds of manufactured silk were in the 
possession of a person in Canton, at the time of the attach- 
ment, and neither that nor the lot of paper boxes was taken 
possession of by the plaintiff, any further than the general pos- 
session taken, as above, by the plaintiff’s attorneys, of the 
articles above named, constituted, in law, a possession of the 
same. 

The writ, on which said property was attached, was duly 
returned into court, and judgment was rendered thereon 
against said Silk Company, upon which an execution issued, 
and was put into the defendant’s hands, within thirty days 
after the rendition of judgment, and by him levied on said 
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propertv, which was taken from him, on the plaintiff’s ree 
plevin writ, before sale. 

D. A. Simmons, for the plaintiff. 

J. J. Clarke §& M.S. Clarke, for the defendant. 

Suaw, C. J. The plaintiff claims property in the goods 
replevied, consisting of wrought and raw silk, and paper boxes, 
under a conveyance from a manufacturing corporation, styled 
the New England Silk Company. The defendant justifies 
under an execution against the said company in favor of 
creditors of the company. 

It appears that the plaintiff was a creditor of the company, 
for advances, and was surety and indorser, to a large amount, 
on their outstanding securities ; that after their principal build- 
ing was burnt, they were insolvent and unable to pay their 
debts; and that at a meeting of the directors, March 17th 
1845, they passed a vote, reciting these facts, and that the 
plaintiff, as their indorser, was on their paper to an amount 
over $12,000, and declaring that an assignment be made to 
him of all the property whatsoever, belonging to the company, 
for the payment of his indorsements, and authorizing the 
treasurer of the company, C. Colt, jr. to make and execute 
such assignment, which should be binding on the company ; 
and that a counter bond be taken of the plaintiff, binding him 
to apply the proceeds of the property to the payment of such 
indorsed notes, and to account for such application, and pay 
over the balance, if any. The treasurer made and executed 
such assignment, in his own name, and under his own seai ; 
and the plaintiff executed the counter bond, as required. Sub- 
sequently, and before the attachment and seizure made by the 
defendant, the plaintiff executed and delivered to the said C,. 
Colt, jr. a letter of attorney, with full power to take, hold and 
dispose of all the assigned property, for his use and in his 
name. 

Several objections were taken by the defendant to the 
plaintiff ’s title. 

1. The first is, that the deed of the treasurer, in his own 
name, though he had a sufficient power, was inoperative to 
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pass the title of the corporation; that it should have been - 
executed in the name of the corporation, and under their seal. 

If a deed were necessary, in this case, to, pass the property, 
there would be great weight in this objection; but the vote 
of the directors was, in effect, an agreement of transfer, when 
accepted by the plaintiff, and the effect of the assignment of 
the treasurer, who had the care and control of all the property, 
was little more than to hand the property over, pursuant to 
the vote. ‘lhe power of attorney, given by the plaintiff to 
Colt, jr. was an acceptance of the assignment, and vested the 
personal property in him, without the deed. A different rule 
may apply to the real estate, as to which we give no opinion. 
_ When the objection is to the legal sufficiency of the execution 
of an instrument, although in form entire, it may be good in 
part and void in part, as the conveyance is sufficient in regard 
to one species of property, aud not to another. Such was the 
effect of a will, executed without three witnesses, before the 
statute ; and by statute it was altered upon obvious consider- 
ations of policy. 

2. It was objected, that the directors had no authority, by 
their vote, to make such conveyance, or authorize the treasurer 
to make it; but that it must be done by the stockholders. 
We think this objection is not well taken. The directors, we 
think, had an authority to make aconveyance of all their prop- 
erty provisionally, and upon condition to pay, or provide for the 
payment of the just debts of the corporation, with proper 
security that no more should be applied by the assignee, than 
enough to pay those debts. 

3. Another objection is, that such a conveyance could not 
be made by the stockholders; because it would tend to give 
a preference, and thus be fraudulent against other creditors. 

Such a conveyance would now be fraudulent, if made by 
an individual, because it would be repugnant to the letter and 
spirit of the insolvent laws. But as corporations are not sub- 
ject to the insolvent laws, and the law stands, in regard to 
them, as it did before, these provisions do not apply. Nor 
does it appear that the proceeding was not in furtherance of 
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‘the purposes of the incorporation. It was a trading corpora; 

ion; and one of these purposes was to pay their debts, to 
enable them either to go on successfully again by the aid of 
new assessments, or to wind up and settle, upon terms most 
advantageous to the stockholders. 

A. It is objected, that there was not a majority of the di- 
rectors present, when the vote was passed ; because, though 
three were present, out of five, yet C. Colt, jr. was not eligible 
as a director, because he was treasurer. We see no ground 
for this objection. A cashier of a bank is not competent to 
be a director ; but it is because it is so expressly provided by 
statute. In ordinary cases, when there is no other express 
provision, a majority of the whole number of an aggregate 
body, who may act together, constitute a quorum, and a ma- 
jority of those present decide any question upon which they 
can act. | 

5. Another objection of the same kind is, that it does not 
appear that notice of the meeting was given to all the direct- 
ors. But the contrary does not appear; and it would be 
hazardous to decide that every vote, passed by an aggregate 
body, is void, if it do not appear by the record that all were 
notified. We believe it is not usual, in corporate records, to 
state how the members were notified. The presumption, 
’’ covers multitudes of defects in such cases, 
and throws the burden upon those, who would deny the reg- 
ularity of a meeting, for want of due notice, to establish it 
by proof. 

6. It is objected, that the president was not present at the 
meeting at which the vote authorizing the assignment was 
passed. We cannot perceive the force of this objection. 
“'The president and directors” is a convenient and very 
common mode of designating the board of directors, in their 
aggregate capacity ; but it does not render the presence of the 
president essential, unless otherwise required by the charter 
or by-laws. ; 

7. But another ground, now taken by the defendant, 
assumes that whether the assignment were valid or not is 


“omnia rite acta, 
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immaterial, because even if the property was the plaintiff’s, 
he was a member of the corporation, whose individual prop- 
erty was liable to be taken to satisfy an execution against the 
corporation, and so the defendant was justified in taking it as 
his property, by force of the Rev. Sts. ¢. 38, $ 30. 

In the first place, it is very clear that the plaintiff, Sargent, 
though a member of the corporation, had a right to deal with 
them as with a person and body politic. He could take securi- 
ty or attach property, or take any other measure that another 
creditor could ; and though he might be hable, in a qualified 
way, for the debts of the corporation, it was a special liability 
created by statute, and one which can be enforced ouly in the 
mode provided by statute. Peirce v. Partridge, 3 Met. 44. 
But we think the question, whether this property could have 
been seized as the property of Sargent, on an execution against 
the corporation, on the ground that he was a member, is not 
open in the present case, because it was seized as the property 
of the corporation, liable for its own debts, and as their prop- 
erty, of which no conveyance had been made, valid as against 
creditors. ‘The two claims are not only different from each 
other, but they are repugnant. ‘Taking it as the property of 
the corporation disaflirmed the validity of the conveyance to 
Sargent, and held it to be void as to them. Claiming it as 
Sargent’s property would have affirmed that conveyance, and 
precluded the attaching creditors, for whom the defendant acted, 
from questioning that conveyance. Yet in this suit, most of 
the grounds have been taken, which could be taken, to show 
that the plaintiff took no property, as against creditors, by that 
conveyance. 

Besides; the rights and remedies of the plaintiff would be 
entirely different. If taken as the property of the plaintiff 
upon his liability as stockholder, he would have a right of 
action, for reimbursement, against the corporation, and a 
remedy in equity for a contribution against all the other 
members. But if taken as the property of the corporation, 
the debt of the corporation would be satisfied out of their 
own property, and the plaintiff would be without remedy, 

VOL. XIII. 43 
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although his title was good, and the property conceded to be 
his by the conveyance. 

We have therefore not thought it necessary to consider and 
decide whether the plaintiff was liable as a member of the 
corporation. He was so liable, unless the corporation had 
complied with the provisions of the statute, (Rev. Sts. ¢. 38, 
$$ 17, 18, 22,) in recording and publishing a certificate, so 
as to take away this individual liability. Speaking for my- 
self only, it may be proper to say, that so far as this depends 
on the sufficiency of the publication, as set out in the.state- 
ment of facts, I should think it must fail. A publication in 
a small portion of the whole circulation of a newspaper, does 
not accomplish the purpose of public notice intended by the 
statute to be given. But of this we have not found it neces- 
sary to give an opinion. Judgment for the plaintiff. 


FREEMAN WuitTe W& others vs. Tur SoutH ParisH 1n 
BRAINTREE. 


A parish, as well since as before the repeal of S¢. 1789, c. 19, by Sé. 1826, ec. 143, is 
legally capable of taking and holding gifts, devises and bequests of real and per- 
sonal property, for the purpose of maintaining and supporting schools. 

In 1829, A., B. and C., and their associates, were ‘‘ incorporated as a religious society 
and body politic and corporate, with all the powers, privileges and immunities, 
and subject to all the liabilities of parishes according to the constitution and 
laws of this Commonwealth ;’’ and said society was authorized ‘‘to hold and 
possess, by grant, gift, devise or otherwise, real and personal estate, for the pur- 
pose of supporting public worship, and other parochial charges.” Held, that the 
act of incorporation placed the society on the same footing with all other parishes 
and religious societies not territorial, and that the society had a legal capacity to 
take and hold real and personal property, given to it by a will, in which the testa- 
tor directed that the property should ‘‘be applied for the benefit of schooling all 
the children belonging and residing in said parish.” 


Writ or entry, brought by the heirs at law of John R. 
Hollis, to recover lands situate in Braintree and Quincy, and 
which the tenants claim to hold under the tast will of said 
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Hollis. The parties submitted the case to the court upon 
the following statement of facts: 

John R. Hollis died seized of the demanded premises, in 
May 1842, leaving a will, dated April 13th 1842, and a codi- 
cil thereto, April 25th 1842, which were duly proved and 
allowed by the judge of probate. The demandants are all 
the heirs of said Hollis, and have duly entered upon and de- 
manded said premises, which are the same that are referred to 
by said Hollis, in his devise of “ the improvement of the residue 
of” his “property, both real and personal, to the South Parish 
in Braintree.” 

By St. 1828, c. 84, the tenants were ‘“ incorporated as a 
religious society and body politic and corporate, by the name 
of the South Parish in Braintree, with all the powers, privi- 
leges and immunities, and subject to all the liabilities of parishes, 
according to the constitution and laws of this Commonwealth ;” 
and with the right to ‘hold and possess by grant, gift, devise 
or otherwise, real and personal estate, for the purposes of sup- 
porting public worship and other parochial charges, not ex- 
ceeding the net annual income of one thousand dollars,”” and 
with the power ‘to choose trustees to manage the same.”’ 

The said Hollis, in his will, after directing his just debts to 
be paid, and giving a specific legacy to his sister, Betsey Hunt, 
made the following devise: ‘I give to my said sister, Betsey 
Hunt, the improvement, during her natural life, of all my real 
estate lying and being on-the north side of the road, called 
Plain Street; also the improvement, during her natural life, 
of the piece of land situated on the south side of the said 
Plain Street, bounded,” &c. ‘And at the decease of my said 
sister, Betsey Hunt, I give the improvement of all the same 
property, above described, to her son, Nathaniel H. Hunt, 
during his natural life; and at his decease I give all the same 
property to his children and grandchildren. In case the said 
Nathaniel H. Hunt should not leave any child, or grandchild, 
or grandchildren, I give the improvement of all the said 
property to the South Parish in said Braintree, now under the 
pastoral care of the Rev. Lyman Matthews, to be applied for 
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the benefit of schooling all the children belonging and resid- 
ing in said parish.” 

Another clause in said will was as follows: ‘TI give to 
John Ruggles Hollis Williams, son of Chauncey Williams of 
Weymouth, one hundred dollars, to be paid to him by my 
executor, when he, the said John R. H. Williams, shall be- 
come of age; and my executor is hereby directed to put the 
said sum of one hundred dollars at interest, with some re- 
sponsible security, and the interest thus accruing is to be paid 
to the said John R. H. Williams, at the said time when he 
becomes of age; and in case the said John R. H. Williams 
should die before he comes of age, and leave no issue, then 
the said sum of one hundred dollars, and the interest on the 
same, I give to the aforesaid parish, the interest of which to 
be applied for schooling, as aforesaid.” 

The last clause in said will was thus: “I give the im- 
provement of the residue of my property, both real and per- 
sonal, to the said South Parish in Braintree, upon the follow- 
ing conditions and stipulations; viz. the whole of which 
property to be placed into the hands of three suitable trustees, 
(in trust for said parish,) chosen annually by said parish, by 
written ballots, expressly for this purpose; they to manage 
the same in the following manner; viz. the real estate to be 
leased out for any length of time not exceeding five years on 
any lease ; the personal property to be put to interest, secured 
by mortgage on real estate to double the value, or on security 
of the town of Braintree, or the security of any incorporated 
city ; the income of both real and personal estate together, 
with the income of what I have heretofore given, in this will, 
for schooling, is to be for the benefit of schooling in said 
parish, as aforesaid. And in regard to the wood standing on 
said real estate, the improvement of which is for schooling, 
as aforesaid, I hereby authorize the said parish (if they think 
preper) to cut and sell, as they may deem necessary, and the 
avails of the same to be put to interest, as aforesaid, which 
interest is to be applied for schooling, as aforesaid ; and none 
of the interest or income, as aforesaid, is to be applied for 


NOVEMBER TERM 1847. 509 
White v. South Parish in Braintree. 


building, or the repairs of any building whatever ; but for the 
hire of a good teacher or teachers; and none of the principal 
of the real or personal estate is ever to be diminished, but 
always kept for the benefit of schooling, as aforesaid.” 

In the codicil, the testator gave legacies to one of his 
nephews and to four of his nieces, and added this direction : 
“The aforesaid bequests, in this my codicil to my last will, 
I direct to be taken from the property, the income of which I 
have given to the South Parish in Braintree for certain pur- 
poses, as before stated.” 

All the demandants are named in said will and codicil, as 
devisees or legatees, and have, more than two years ago, re- 
ceived said devises and legacies. | 

A school was established by said parish (the tenants) in 
October 1845, and has ever since been in operation ; and the 
whole income of the property devised to the parish, as afore- 
said, has, since that time, been applied to the hire of a teacher 
in said school. The said school is attended by children of 
parents who are members of said parish; and as the children 
of parents, members of said parish, do not fill up the school, 
the directors of the school have admitted to the school chil- 
dren of parents not members of said parish, and not inhabitants 
of Braintree, and children of parents residing out of the State, 
on payment of tuition fees, which are appropriated to paying 
such expenses of said school as the income of said Hollis’s 
property, devised therefor, is insufficient to pay. In said 
school are taught the learned languages, the various branches 
of an English education, music, both sacred and secular, as 
in the public schools in Boston and elsewhere. 

The whole income of said parish, besides that given by 
said will, is about $250, and not $300. 

In addition to the real estate demanded in this action, the 
tenants have received, under said will, of the executor, 
$3500-75 in money, and the sum of ———— for wood, cut off 
from the demanded premises, and sold; but the whole annual 


income from the property of said Hollis, both real and personal, 
A3 * 
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devised to the tenants for the purposes expressed in the will, 
is not so much as $450. 

At a legally warned parish meeting, founded on an article 
in the warrant, sufficient for the purpose, the parish, on the 
21st of Angust 1842, “ voted to accept the legacy bequeathed 
to the parish, agreeably to the will of Mr. John R. Hollis.” 
And after passing sundry resolutions, among which it was 
recited that ‘this parish are under obligations to take prompt 
and efficient measures to carry into execution the provisions 
of said will,’’ it was ‘voted to choose three trustees to re- 
ceive and manage the fund left by the late Mr. John R. Hollis, 
deceased, for the purpose of maiutaining a school in said parish, 
agreeably to the directions in his will;” and “Isaac Dyer, 
Apollos Randal and Edward Porter were chosen.”  ‘ Voted 
that the trustees give bonds to the parish.”  ‘* Voted that the 
name of the Hollis Institute be given to the school.” 

A school house was built by proprietors, by voluntary sub- 
scription, for said school, and has been used accordingly. 

Said trustees have been elected annually by the parish, 
since 1842, and they have kept a record of their doings, show- 
ing their management of the fund. 

On the 2d of April 1844, a board of seven directors was 
chosen by the parish ‘to arrange the school and employ a 
teacher, and transact any other business legally connected 
with the formation of the school ;”’ and said directors have 
kept a record of their doings. 

G. T. Bigelow, for the demandants. 

Choate, for the tenants. 

Suaw, C. J. This is a real action, brought by the heirs of 
John R. Hollis, deceased, to recover the demanded premises, 
of which it is admitted that said Hollis died seized. The 
tenants defend on the ground, that said Hollis made a will, 
which, after his decease in 1842, was duly proved and 
allowed, and by which he devised the premises to the said 
parish, to be placed in the hands of three suitable trustees, in 
trust for said parish, to be chosen annually by them, to manage 
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the property ; the income to be applied for the benefit of 
schooling in said parish ; the principal to be forever preserved 
and kept good. 

The demandants, not denying such devise in form, in the 
will of their ancestor, insist that the tenants, as a parish, had 
no legal capacity to take and hold property for the purposes: 
mentioned in said will; that therefore this devise was wholly 
void, and that the estate vested in them, by descent, in the 
Same manner as if such devise had not been made. 

The question is, therefore, upon the validity and legality of 
this devise ; and this depends upon the capacity of a corpo- 
ration, chartered for parochial purposes, to take and hold such 
a gift of real estate. 

This parish was incorporated by a special act passed F'eb- 
ruary 26th 1829. ‘The third section provides that they may 
hold and possess, by grant, gift, devise or otherwise, real and 
personal estate, for the purpose of supporting public worship 
and other parochial charges, not exceeding, &c. The argu- 
ment is, that this special enumeration of purposes, for which 
they may hold gifts by devise, by reasonable implication ex- 
cludes all others. But the court are of opinion, that this 
argument does not apply; because, in § 1, they are incorpo- 
rated with all the powers, privileges and immunities, and 
subject to all the liabilities of parishes, according to the con- 
stitution and laws of this Commonwealth. Both are affirma- 
tive, and no negative words are used. Such a _ particular 
enumeration is often inserted for greater caution, and to re- 
move doubts, when the same authority is given by a more 
general grant of power, in the same instrument. We think, 
therefore, that the tenants stood on the same footing with all 
other parishes and religious societies, not territorial. 

In the case of the Furst Parish in Sutton v. Cole, 3 Pick. 
232, it was held to be within the corporate powers of a parish 
or religious society to take and hold gifts and grants of real 
and personal property, for the purpose of maintaining and 
supporting schools. It is true, that in rendering judgment in 
that case, the court placed much reliance on S¢. 1789, c. 19, 
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§ 8, which was then in force, giving authority to parishes to 
raise such sums of money, on the polls and ratable estate of 
their respective inhabitants, for the maintenance and support 
of a schoolmaster, as they might deem expedient. The argu- 
ment was, that if parishes could lay and assess taxes for that 
purpose, a forliort might they accept gifts and donations for 
the same purpose. In-that view, the argument was very 
decisive ; but the case did not decide, that if that power to 
lay and assess taxes had been wanting, the corporation would 
not have had a legal capacity to take donations. On the 
contrary, many of the considerations suggested by the court 
would lead to a contrary conclusion. 

We think that the power of a parish to assess taxes for any 
particular purpose is not a decisive test of their power to 
accept and hold property for purposes not precisely within 
the main object of their creation, to wit, the support of public 
worship, but yet not foreign to it, and not inconsistent with 
it. Should a friend and benefactor offer to erect, and give to 
a religious society, a building, to be used as a vestry and for 
singing schools, Sunday schools, adult evening schools, adult 
day schools, or reading and writing schools, as the society, by 
its proper officers, might direct or permit; these purposes 
are so akin to all the religious and charitable objects for 
which a religious-society is formed, that it seems hardly 
doubtful that they would have capacity and power to receive 
and hold it, though they might not have power to lay taxes 
on polls and estates to raise money for erecting such a build- 
ing. It is worthy of consideration, that the power of a cor- 
poration to raise money by taxation is a very high power. 
It is exercised by a majority, by means of which a minority 
may be compelled to pay money for objects, against their own 
will and judgment, payment of which is enforced by the high- 
est compulsory power of the law. It is therefore guarded 
with great jealousy, and will not be held to exist, where it is 
not clearly given. None of these considerations apply to a 
voluntary donation. 

It is then contended, that as the St. of 1789, c. 19, was 
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repealed by St. 1826, c. 143, the power given to parishes to 
lay and assess taxes for the support of schools was revoked, 
and the authority, implied from it, to take and hold property 
for that purpose, fell with it. If the latter power depended 
wholly upon St. 1789, and there were no saving clause, this 
would be a legitimate conclusion. But if, by ancient usage, 
which seems to be implied in First Parish in Sutton v. Cole, 
parishes had power to hold property for the support of schools, 
then the St. of 1789 was rather the confirmation than the 
original source of that power. But we think the S¢. of 1826, 
in § 18, itself affords an answer to this argument. ‘The act 
in terms repeals the act of 1789. But ¢ 18 declares, that 
“nothing in this act contained shall be so construed as to 
affect the right of any corporation, heretofore or which may 
be hereafter established in any city, town or district in this 
Commonwealth, to manage any estate or funds given or ob- 
tained for the purpose of supporting schools therein,” &c., 
“but such corporate powers and such estate and funds shall 
be and.remain as if this act had never passed.’’ ‘The terms 
“any corporation”? and the whole description are broad 
enough to include religious societies. They extended to 
those corporations which might be thereafter established, as 
well as to those then existing, and of course to ‘funds after- 
wards to be given, as well as to those then held. This was 
after the decision in First Parish in Sutton v. Cole, declaring 
that parishes had power to take and hold estate, for the sup- 
port of schools; and the effect of this statute was, to declare 
that nothing contained in it should impair, that is, that the 
repeal of the S¢. of 1789 should not impair, that right. This 
power was confirmed by S¢. 1834, c. 183, $ 1, and by Rev. 
Sts. c. 23, $§ 59, and c. 20,$ 2. The words “rights, privi- 
leges and immunities,” as applied to parishes and religious 
societies, are large enough, and fitly adapted, we think, to 
include a capacity to receive gifts and donations, not only for 
the direct purposes for which they were constituted, but for 
purposes which, by usage and custom, and the general consent 
of enlightened persons, are regarded as analogous thereto 
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Schools appear to us to be of this description; and the court 
are of opinion, that the power heretofore existing in parishes, 
to take and hold property, in their corporate capacity, for the 
support of schools, has not been taken away or impaired by 
any of the recent statutes respecting schools or parishes. 

The sole question in this case is, whether the parish have 
a capacity to take and hold the land demanded, for the pur- 
pose specified in the will. If they have, it cannot be claimed 
by the heirs. It is not a question, to be considered here, 
whether the parish have established the right kind of school, 
or otherwise rightly appropriated the fund. If they can take 
it, they take it as a charity; and whether they act correctly or 
not, in the administration of the funds, the heirs cannot re- 
claim the estate as if it were a void devise. Going v. E'mery, 
16 Pick. 107. Sanderson v. White, 18 Pick. 333. In case 
of any mismanagement, the conduct of the donees will be 
regulated by the visitatorial power, if any, subject ultimately 
to the authority of this court, as-a court of equity. 

Judgment for the tenants. 


Wivtvt1am Murray vs. THe ComMMONWEALTH. 


When a defendant is convicted, at the same term of the court, upon two indictments 
on the Rev. Sts. c. 127, § 16, charging him with uttering and passing counterfeit 
coin as true, knowing it to be counterfeit, and also upon a third indictment on 
§ 15 of the same chapter, charging him with having in his possession, at the same 
time, ten pieces of counterfeit coin, knowing them to be counterfeit, with intent 
to utter and pass them as true, the court is not authorized to adjudge him. to be 
a common utterer of counterfeit coin, and pass a single sentence upon him as 
such, under § 17 of that chapter. 


Writ OF ERROR, to reverse a judgment of the court of 
common pleas, rendered in the county of Essex, at June 
term 1846. At that term of the court, three indictments 
were returned against the plaintiff in error. One of them 
charged him with having in his possession, at Beverly, on the 
9th of May 1846, a counterfeit coin, in the similitude of an 
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American half dollar, which he then and there uttered as true, 
with intent, &c. knowing the same to be false and counterfeit. 
Another indictment charged him with a like offence, at Salem, 
on the same day. The third indictment charged him with 
having in his possession, at the same time, ten pieces of 
counterfeit coins, called Mexican dollars and American half 
dollars, knowing them to be false and counterfeit, with intent 
to utter and pass the same as true. 

To all these indictments the plaintiff in error pleaded guilty. 
The court therenpon adjudged him to be acommon utterer 
of counterfeit coin, and sentenced him to solitary imprison- 
ment one day, and confinement afterwards at hard labor seven 
years in the state prison. 

The error assigned was thus: ‘Said judgment is erro- 
neous, inasmuch as a consolidated sentence, as a common 
utterer of counterfeit coin, could not have been rendered 
against said Murray, either upon the last indictment on which 
he stood convict, or upon the same indictment conjointly 
with tue two others in said record set forth.” 

G. Bemis, for the plaintiff in error. 

Wilkinson, (District Attorney,) for the Commonwealth. 

Dewey, J. The plaintiff in error was duly indicted in 
three several indictments, one of which was under the Rev. 
Sts. c. 127, § 15, and the others under $ 16 of the same 
chapter, all relating to the subject of having in possession 
counterfeit coin, with intent to pass the same as true, or the 
passing of the same as true, knowing the same to be false. 
Having been convicted upon all these indictments, a joint 
sentence of imprisonment at hard labor for seven years, and 
one day solitary confinement, was awarded against him, upon 
all the indictments. ‘This sentence he seeks to reverse, upon 
the ground that no proper case existed for a joint sentence 
upon three several indictments ; that such judgment can only 
be authorized under the provisions of Rev. Sts. c. 127, § 17, 
where it is provided, that ‘if any person, who has been con- 
victed of either of the offences mentioned in the preceding 
section, shall be again convicted of either of the same offences, 
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committed after the former convictions, or if any person shall, 
at the same term of the court, be convicted upon three dis- 
tinct charges of the said offences, he shall be deemed a com- 
mon utterer of counterfeit coin, and shall be punished by 
imprisonment not more than twenty years.” The case speci- 
fied is that of three distinct offences under the preceding 
section. The offences, for which that section (¢ 16) pre- 
scribes the punishment, are, first, the having in possession 
any number of pieces, less than ten, of the counterfeit coin 
mentioned in ¢ 15, knowing them to be counterfeit, with 
intent to utter or pass them as true; and secondly, the utter- 
ing, passing or tendering in payment, as true, any such coun- 
terfeit coin, knowing the same to be false and counterfeit. 
Now only two of the indictments against the plaintiff in error 
charged offences under that section. The other indictment 
charged him with the more aggravated offence described in 
§ 15, namely, the having in his ‘possession, at the same time, 
ten or more pieces of false money or coin counterfeited in 
the similitude, &c. knowing the same to be false and counter- 
feit, and with intent to utter or pass the same as true. 

The sentence awarded in the case of the plaintiff in error 
is one that can be legally awarded only by virtue of some 
statute provision. But the statute contemplates three distinct 
offences under $ 16. It was not competent to award the 
joint sentence, treating the conviction under § 15 as one of 
the three cases authorizing the sentence prescribed in § 17. 
The offence under $ 15 is a more aggravated offence, and 
should be punished by a separate sentence. 

It was suggested by the district attorney, that the punish- 
ment awarded was in fact less than might have been awarded 
upon the two indictments under § 16. But that view, we 
think, will not justify the sentence, inasmuch as it professes 
to be awarded upon the three indictments, including the 
offence under § 15. 

Not finding any authority for the joint sentence awarded 
against the plaintiff in error, the court are of opinion that the 
same must be reversed. 
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Georce A. Putnam vs. DanreL TILLoTson. 


A bill of lading, signed ‘* A. B., for the master,” is admissible in evidence, if A. B. 
had authority so to sign, althouch his authority does not appear on the bill; and 
his testimony, if believed, is sufficient proof of such authority. 

In an action for shoes sold and delivered, brought by a manufacturer in this State 
against a distant purchaser, evidence is admissible to show that when shoes are 
ordered, it is the usage and course of the shoe business, when no special mode of 
conveyance is mentioned by the purchaser, for the manufacturer to take the shoes 
to Boston, at his own risk and cost, and there deliver them to some regular line 
of packets running to the purchaser’s place of business, and take duplicate bills 
of lading, and forward one of them to the purchaser, by mail, and that from that 
time the delivery is complete, and the purchaser takes the risk of loss. 


Assumpsit for shoes sold and delivered, by a shoe manufac- 
turer in Danvers in this county, to a merchant in Mobile, in 
the State of Alabama. ‘Trial in the court of common pleas, 
before Ward, J. whose report of the case was as follows: » 

VOL. XIII. 44 
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There was evidence tending to show that the defendant, in 
September 1840, ordered the shoes from the plaintiff, to be 
sent to him at Mobile; that the general course of the business, 
when no special mode of conveyance is mentioned in the order, 
is for the manufacturer here to take the goods to Boston, at 
his own cost and risk, and there deliver them to some regular 
line of packets running to the place of the purchaser, and 
take duplicate bills of lading, and forward one to the pur- 
chaser, by mail; and that, from that time, the delivery was 
complete, and the vendee took the risk of loss. 

There was also evidence tending to show that the plaintiff 
did deliver the shoes in Boston, at the packet office of Lom- 
bard & Company, a regular line of packets to Mobile, and that 
he took the duplicate bills of lading, and sent one by mail to 
the defendant ; that the shoes never arrived at Mobile, but 
were lost. It did not appear how they were lost, nor where, 
but simply that they did not arrive at Mobile. 

O. H. Pierce, jr. was called as a witness, and testified that 
he was a clerk of Lombard & Company, and was called the 
shipping clerk ; that his duty was to sign the bills of lading 
for the captains; that he was authorized by the captains and 
by Lombard & Company so to do, upon the receipt of the 
goods at the vessel, store or wharf; and that he never signed 
any bill of lading until the goods were delivered at one or the 
other of these places. 

The plaintiff then offered a bill of lading, in the following 
form: ‘Shipped, in good order and well conditioned, by 
George A. Putnam, in and upon the good schooner called the 
Sudam, whereof Winsor is master, now lying in the port of 
Boston, and bound for Mobile, Ala. viz. four boxes shoes, being 
marked and numbered as per margin; and are to be delivered, 
in like good order and well conditioned, at the aforesaid port 
of Mobile, (the danger of the seas only excepted,) unto Daniel 
Tillotson or assigns, he or they paying freight for said goods, 
eight cents per foot, with primage and average accustomed. 
In witness whereof, the master of the said vessel hath afirmed 
three bills of lading, all of this tenor and date; one of which 
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being accomplished, the rest to stand void. Dated in Boston 
the 25th day of November 1840. For the master, O. H. 
Pierce, jr.’ The defendant objected to this bill, on the 
ground that it did not appear, on the face of it, to be signed 
by the captain, or any person duly authorized. ‘T‘he objec- 
tion was overruled, and the bill admitted, and the question of 
the authority of Pierce was left to the jury. 

The defendant contended that, from the evidence in the 
case, it appeared that there was some difference or variance 
between the shoes ordered and those sent. On the same evi- 
dence, the plaintiff contended that there was no such variance, 
but that, if there was, the defendant had waived, by his letters 
to the plaintiff, all right to object on this account. 

The court instructed the jury, amoung other things, that as 
to the variance between the goods ordered and those sent, 
unless the goods sent were those ordered, they must find for 
the defendant, unless the defendant, by his letters and acts, 
subsequent to the receipt of the bill of lading, waived all 
objection on this account; that if, by the regular and usual 
course of business, the plaintiff’s only duty was to deliver to 
the packet office in Boston, and take the bills of lading, prop- 
erly signed by the captain, or by his authority, and forward 
one to the defendant by mail, and if he did all this, then this 
was a delivery to the defendant, and the plaintiff was not 
bound to see the goods actually on board the vessel. 

The jury found a verdict for the plaintiff, and the defend- 
ant alleged exceptions to the above rulings of the court. 

Roberts, for the defendant. 

Perkins, for the plaintiff. 

Suaw, C. J. The court are of opinion, that the directions 
given by the judge at the trial, on the point of delivery, were 
right. ‘The goods were ordered by the plaintiff, to be sent to 
him at Mobile. The plaintiff, according to the course of 
trade, delivered them at the packet office in Boston, aud ob- 
tained a bill of lading signed by Pierce, for the master. ‘I'he 
questions as to the usual course of trade, and of the authority 
of Pierce to sign a bill of lading for the master, were left te 
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the jury, who found for the plaintiff. The question of 
usage was properly left to the jury. Clark v. Baker, 11 
Met. 186. 

We take it to be well settled, as to goods ordered to be sent 
to a distant purchaser, that a delivery to a carrier appointed 
by the consignee, vests the property in the purchaser. Stan- 
ton v. Hager, 16 Pick. 467. So a delivery to a common 
carrier, in the usual course of business, when no carrier is 
named by the purchaser, is a good. constructive delivery to 
vest the property in the vendee. Dutton v. Solomonson, 3 
Bos. & Pul. 582. Also such carrier, who has executed a 
bill of lading, by himself or his authorized agent, becomes 
thereupon answerable to the consignee, and in case of non- 
delivery, the action may be brought by the consignee. 
Dawes v. Peck, 8 'T. R. 330. 

Such was the effect of the directions to the jury, by the 
judge of the court of common pleas who tried the case, and 
we think they were right. Heaceptions overruled. 


JEREMIAH Ryan vs. EviepHatet HaAtt. 


H. signed a memorandum, as follows: ‘‘I have sold to R. four building lots; first 
two lots ninety feet front, depth about one hundred and fourteen and ninety six 
and a half; next two lots one hundred feet front, depth about ninety two and 
seventy six feet; all the above lots the same as laid down on the plan: - First two 
mentioned lots at five cents a foot; next two lots at four and a quarter cents a 
foot:’’ R. brought an action against H., alleging in his declaration that he had 
tendered to H. twenty five per cent. of the price of said lots, and demanded a deed 
thereof; that he was ready to execute mortgages to H., to secure the other seventy 
five per cent. of said price, and that H. had refused to execute a deed: At the 
trial, R. offered parol evidence to prove that when said memorandum was executed, 
it was agreed between him and H., that one quarter part of the purchase money 
should be paid in cash, on the delivery of the deed, and that the other three 
quarters should be secured by notes and mortgages, and that the notes should be 
payable in one, two and three years, withinterest yearly. Held, that this evidence 
was inadmissible, both because it would vary the written agreement, the legal effect” 
of which was to pay cash on demand, within a reasonable time, and because it was 
offered in proof of the terms of a contract for the sale of land, contrary to the 
statute of frauds. 
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Assumpsir on the following memorandum: “ Methuen, 
December the 5th 1846. This is to certify that I have sold 
to Jeremiah Ryan of Amesbury four building lots, commen- 
cing on the main road, on the west corner of Durant’s land ; 
first two lots 90 feet front, depth about 114 and 961; next 
two lots on the main road, 100 feet front, depth about 92 and 
76 feet; all the above lots the same as laid down on the plan. 
First two mentioned lots at five cents a foot; next two lots 
at 4! cents a foot. E. Hall.” 

The plaintiff’s declaration alleged, that he had tendered to 
the defendant twenty five per cent. of the price of said lots, 
and had demanded a deed thereof ; that he was ready to exe- 
cute mortgages to secure the other seventy five per cent. of 
said price ; and that the defendant had refused to execute a 
deed to him. 

At the trial before Shaw, C. J. the plaintiff produced the fore- 
going instrument, and gave evidence of its execution by the de- 
fendant. It was objected to by the defendant, but was admitted. 

The plaintiff then offered parol evidence, to prove that at 
the time when the contract was made, and the said written 
memorandum executed, it was agreed that the contents of 
the lots should be ascertained by a reference to the plan, 
mentioned in the memorandum, but kept in the exclusive 
custody of the defendant ; also that one quarter part of the 
purchase money should be paid in cash, on the delivery of the 
deed ; and that the other three quarters should/be secured by 
notes and mortgages, on the same terms on which the Essex 
Company offered their lands for sale, and that those terms 
were, to pay in three yearly instalments, at one, two and three 
years, with interest yearly. ‘This evidence was objected to, 
and ruled to be inadmissible, because it was not conformable 
to the statute of frauds, and would tend to alter and vary the 
terms of a written coutract. 

The plaintiff did not propose to offer any other evidence of 
a tender of the purchase money than that of twenty five per 
cent. of the price agreed, and of his readiness to execute 
mortgages conlormably to such parol agreement. 


44 * 
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The judge was of opinion that there was no sufficient 
proof of a breach of contract, to maintain this action ; and 
the plaintiff thereupon became nonsuit; the nonsuit to be 
taken off, and the cause to stand for trial, if, in the opinion 
of the whole court, the rulings and decisions, at the trial, 
were wrong. 

N. J. Lord §& C. S. Newell, for the plaintiff. The evi- 
dence, which was excluded, was not offered to contradict or 
vary a written contract, and therefore should have been ad- 
mitted. ' The statute of frauds (Rev. Sts. ¢. 74, $ 1) does 
not require any more to be written than was written; and 
the additional terms of the contract were admissible in evi- 
dence. 1 Greenl. on Ev. (2d ed.) $ 284 a. Jeffery v. Wal- 
ton, 1 Stark. R. 267. “Some memorandum or note” of the 
contract is required, by the statute, to be in writing; but 
‘‘the consideration of such contract: need not be set forth or 
expressed in the writing.” ‘The consideration of the contract 
in question is not set forth in the writing; at least, a part only 
of the consideration is there set forth. The price and the 
rate of payment are not the consideration ; certainly not the 
whole consideration. ‘The mode and terms of payment con- 
stitute a part of the consideration. ‘These were agreed upon 
by parol, and the plaintiff should have been permitted to 
prove them. If A. agrees in writing to convey Blackacre to 
B., at five cents a foot, and B. likewise agrees in writing to 
convey Whiteacre to A., at five cents a foot, the promise of 
one is the consideration of the promise of the other, though 
it does not appear in the written agreements. 

O. P. Lord, for the defendant. ‘The statute of frauds does 
not enact that the consideration need not be in writing, but 
that it need not be expressed in dhe writing upon which the 
action 1s brought. 'This, however, is not material; for, in the 
case at bar, the consideration is expressed in the writing sued 
on. But the writing is not a sufficient memorandum, within 
the statute. It is not an entire contract. And parol evidence 
is not admissible to show what the entire contract was. By 
the legal construction of the writing, the full price was to be 


NOVEMBER TERM. 1847. §23 


Bessom v. Freto. 


paid on the delivery of the deed of conveyance ; and evidence 
of different terms, agreed on by parol, was rightly rejected. 
Dow v. Tuttle, 4 Mass. 414. Allen v. Kimball, 23 Pick. 473, 
and cases there cited. Warren v. Wheeler,8 Met.97. Elder 
v. Elder, 1 Fairf. 80. 

Suaw, C. J. Supposing the memorandum, in the present 
case, would be sufficient to support an action, conformably to 
the statute of frauds, (Rev. Sts. c. 74, $ 1,) on the principle 
of the maxim, 7d certum est quod certum reddi potest, upon 
the ground that the identity of the four lots can be ascertained 
by the references in the memorandum, the quantity of the 
land by the admeasurement, and hence the entire amount of 
the consideration, by the price per foot; still, there being no 
stipulation for credit, and no time limited, the contract, by its 
legal effect, was a contract to pay the whole amount in cash, 
and that on demand, within a reasonable time. A tender of a 
quarter of the amount only was not acompliance, on the part of 
the plaintiff, and of course the refusal to execute a deed, upon 
such tender and a demand, was no breach on the part of the 
defendant. Warren v. Wheeler, 8 Met. 97. Thompson v. 
Ketcham, 8 Johns. 189. 

The parol evidence offered was inadmissible, both because 
it would vary and alter the written agreement, making the 
consideration payable by notes and mortgage, on time, instead 
of cash on demand, and because it was offered as proof of the 
terms of a contract for the sale of land, contrary to the 
statute of frauds. Nonsuit confirmed. 


Betsry Bessom vs. F'rancis F'ReErTOo. 


R. conveyed to M. all the estates conveyed to R. by P., ‘* excepting the chamber and 
bed room heretofore conveyed by said R. to A. L. B.; excepting and reserving also 
to B. B. that she may continue to live in the dwelling-house herein conveyed, 
during her life, without paying any rent therefor:’? M. conveyed all the estates 
conveyed to M. by R., ‘“‘excepting the chamber and bed room owned by A. L. B., 

“and excepting also the reservation to B. B. that she may continue to live in the 
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dwelling-house belonging to the premises hereby conveyed, during her life, with- 
out paying any rent therefor:” B. B. afterwards brought an action of trespass 
against F. for breaking and entering her dwelling-house and disturbing her pos- 
session thereof. Held, that though B. B. could not show title in the house by a reser- 
vation in a deed between other parties, yet that the reservation to her, in M.’s deed 
to F., prevented the reserved part of the estate from passing to F., and that if M 
did not interfere to prevent B. B.’s possession, but permitted her to occupy the 
house, her possession was lawful and valid against all other persons, and that she 
might maintain trespass, if her possession was violated. Held also, that though 
the description, in the deeds, of that part of the house which was reserved, was 
uncertain, yet if B. B., at the time when M. conveyed to F., was in possession of 
that part of the house, upon which the trespass was alleged to have been com- 
mitted by F., M. was disseized pro tanto, and that part did not pass to F.; and 
that parol evidence was admissible to prove that B. B. had possession of that 
part, at that time. 

Trespass for breaking and entering the plaintiff ’s dwelling- 
house in Marblehead. At the trial in the court of common 
pleas, before Wells, C. J. the plaintiff gave evidence tending 
to prove her possession of the house, claiming title, and that 
the defendant, against her will, introduced certain tenants intc 
the house, and continued them there several months, against 
her will, and removed her furniture from certain parts of the 
house claimed by her. 

The defendant justified under a deed from Hannah Martin 
to himself, and from George C. Roundy to said Hannah ; and 
it was admitted that the original title to the house was in said 
Roundy. Said Roundy’s deed to said Hannah was dated 
January 11th 1838, conveying to her all the estate conveyed 
to him by Philip Bessom and Betsey his wife, ‘ excepting 
the chamber and bed room heretofore conveyed by me” (said: 
Roundy) ‘to Abigail 8. Bessom, by deed reeorded with 
Iissex deeds ; excepting and reserving also to Betsey Bessom 
above named, widow of said Philip Bessom, deceased, that 
she may continue to live in the dwelling-house, during the 
term of her natural life, without paying any manner of rent 
therefor.”” The deed from said Hannah to the defendant, 
dated June 2d 1842, purported to convey to him the same 
estate which Roundy conveyed to her, by the deed above 
mentioned, and contained the same exceptions and reservations 
which were contained in that deed. 


The plaintiff offered to prove that, at the time when said 
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deeds were made, she was in possession of those parts of the 
house into which the tenants aforesaid were put by the de 
fendant, and of all the house except what was excepted, in 
said deeds, as conveyed to Abigail S. Bessom. But the court 
ruled that such evidence was immaterial, and excluded it. 
The court also ruled, as matter of law, that the plaintiff was 
not entitled to maintain the present action, and a verdict was 
returned for the defendant. The plaintiff alleged exceptions 
to. said rulings. 

O. P. Lord, for the plaintiff. 

N. J. Lord, for the defendant. 

Suaw, C. J. Trespass quare clausum. The defendant 
justified under a claim of title, by a deed from Hannah Mar- 
tin to himself, and from Roundy to said Martin. In the deed 
from Roundy to Martin, the grantor, after describing the 
estate as having been conveyed to him by Philip Bessom and 
Betsey his wife, makes the following exception and reserva- 
tion: ‘‘ Excepting and reserving also to Betsey Bessom above 
named, that she may continue to live in the dwelling-house 
herein conveyed, during the term of her natural life, without 
paying any manner of rent therefor.” ‘The defendant took 
his title subject to this exception and reservation. In his 
deed from Hannah Martin, the same reservation is made that 
is made in Roundy’s deed to her. 

Now, though a party cannot show title in himself by a 
reservation in a deed between others, to which he is not a 
party, yet such reservation will prevent the reserved part from 
passing to the grantee, and constitute a good reservation to 
himself. So here, though the plaintiff could not directly 
claim title to herself, yet it was a good reservation to the 
grantor, Hannah Martin, for the life of this plaintiff; and if 
said Hannah did not interfere to defeat the plaintiff’s posses« 
sion, but permitted her to occupy the house, she had a posses- 
sion lawful and valid against all others, and might maintain 
trespass, if her right of possession was violated. 

The principal difficulty hes in the uncertainty of the de- 
scription of the part reserved. But the court are of opinion 
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that if the plaintiff, when the deed was made by Hannah 
Martin to the defendant, was in possession of that part of the 
house upon which the trespass is alleged to have been com- 
mitted, the said Hanuah was disseized pro tanto, and that part 
did not pass. ‘This was a question of fact, and parol evidence 
was competent to prove her possession at that time. ‘The 
court having rejected the evidence offered for this purpose, 
the verdict must be set aside, and a | 
New trial ordered. 


SrerPpHEN StTanwoop vs. CHarRLES KimBa.Lu & others. 


County commissioners laid an aqueduct from a spring, through the lands of several 
persons, to the county buildings, and thereby diverted the water which before flowed 
to the works of S.: At or about the time when the aqueduct was laid, a lateral 
pipe was inserted in it, and water thereby conveyed to said works; but it did not 
appear by whose order or at whose expense the pipe was thus inserted: The com- 
missioners afterwards caused the pipe to be cut off, and S. was thereby deprived 
of the use of the water: S. brought an action against the commissioners, al- 
leging, in one count, that they had diverted the water of the spring, and in another 
count, that they caused the pipe to be cut off; ‘The commissioners, in their de- 
fence, gave in evidence a deed, executed after the aqueduct was laid, by S. and 
others, through whose land it was laid, in which deed they recited that it had been 
laid with their consent, and acknowledged that they had received full satisfaction 
for all damages occasioned to their several lands by laying it, and in which they 
also granted to the county the liberty of entering upon their several lands, for the 
purpose of repairing, or relaying, or taking up said aqueduct, whenever the county 
commissioners, or any authorized agents of the county, might deem it necessary ; 
the county to pay to the owners of said lands such damages as should be there- 
after occasioned by entering thereon for said purpose. Held, that this deed was 
a grant to the county of the entire use of the water of the spring; that the whole 
damages for such use had been received by S.; that if the pipe was inserted in 
the aqueduct before the deed was executed, the right to continue it was relin- 
quished by the deed; that if the pipe was inserted after the deed was executed, 
it was either a trespass, or was done in pursuance of a parol license of the com- 
missioners, which was revocable and had been revoked; and that, in either case, 
the commissioners had a right to cut off the pipe. 


TRESPASS UPON THE CASE against the county commission- 
ers of this county. Trial before Shaw, C. J. whose report 
thereof was as follows: 

The ground of the plaintiff’s complaint was, that he was 
the owner of a small tract of land in Ipswich ; that there was 
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a brook, rill or watercourse, which ran down a chennel or 
gutter in the road, between hills extending up some distance ; 
that this brook, after passing by his land, passed through two 
or three other closes of other proprietors, and discharged itself 
into Ipswich River. 

The plaintiff alleged that his business was that of a wool 
puller and dresser of skins; that he had sunk vats and pits 
on his premises, and erected buildings on them, and that the 
use of the water was essential to the useful and profitable 
prosecution of his said business. 

The complaint in the plaintiff’s first count was, that the 
defendants, without right, or justifiable cause, had diverted the 
water of acertain spring, called Grove’s Spring, situated above 
the plaintiff’s premises, (and which constituted an important, 
and probably the most copious, source of the rivulet in ques- 
tion,) by sinking a longer, wider and deeper reservoir, at the 
site of said spring, and by conducting the water therefrom, 
by means of an aqueduct, to the jail, house of correction, and 
hospital for the insane, for the use of those county buildings 
in Ipswich. 

The evidence offered by the plaintiff tended to show that 
the rivulet in question flowed down a gutter on one side of a 
way, called Hog Lane; that it was sometimes very small, but 
that there was seldom a time when there was not some water 
flowing in it; that Grove’s Spring, one of the sources of this 
rivulet, was on the side of said way; that the surplus water 
of this spring ran across said way, into the gutter, and con- 
stituted a part of said rivulet. 

The evidence left it a little doubtful whether the spring, 
which issued from an adjoining hill, was wholly within the 
close adjoining the way aforesaid, and now the property of the 
county, or was partly in that close and partly in said way. 
It appeared that there was a bend in the wall, (the whole of 
which was rather crooked,) at the place of the spring, and 
that a drinking place for cattle passing up and Gown said way 
was formed in the way. This place was at first formed of 
the section of a hollow log, bedded round and backed up with 
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earth, and the log was afterwards removed and a square plank 
box substituted, which was bedded round and backed up as 
the log had been. | 

The defendants took various grounds of defence to the case 
made by the plaintiff, one of which was, that the proprietors 
of the lands, or some of them, through which the aqueduct 
passes, including the plaintiff, had by deed granted to the 
county aright to lay and maintain the aqueduct and divert 
the water, so far as it flowed from Grove’s Spring, and had 
thereby released to the county all damages occasioned to him 
thereby. ‘The deed was then offered in evidence, and its 
execution was admitted. It bore date June 19th 1844, and 
is copied in the margin.* | 


* We the subscribers, owners of land through which an aqueduct from 
Grove’s Spring, so called, in Ipswich, to land of the county of Essex, whereon 
county buildings now stand, has been laid with our consent, have received in 
cash full satisfaction for all damages occasioned to our several lands by laying 
the same to this date, as may appear by our receipts bearing even date with 
these presents. And we do hereby grant to said county of Essex the liberty 
of entering upon our said several lands for the purpose of repairing, or relaying, 
or taking up said aqueduct, whensoever the county commissioners or any au- 
thorized agent of said county may deem it necessary ; said county or its agent 
or agents causing all walls or fences, which may be removed by them, to be 
rebuilt or reset in as good a state as before their removal, and doing the least 
possible injury to said lands, and paying to the owners or occupants thereof 
such damage as may be actually occasioned from time to time hereafter by en- 
tering upon the lands aforesaid, for the purpose aforesaid. Aaron Cogswell, 
jr. and Hannah his wife, subscribers hereto, acting for and in behalf of their 
minor son Isaac E. Burnham, as well as for themselves. 

Witness our hands and seals this nineteenth day of June, A. D. 1844. 
Signed, sealed and delivered } 


in presence of us. Aaron Cogswell, jr.  [Seal.] 


Jacob B. Tenney. Hannah B. Cogswell. [Seal.] 
Abigail Staniford. Thomas Dennis. [Seal.] 
Aaron Sweet. Mary Dennis. [Seal.] 
Joseph N. Ames. Isaac Stanwood. [Seal.] 
Mary J. Hodgkins. Stephen Stanwood. _—_[Seal.] 
Charles Smith. George C. Dennis. [Seal.] 


This deed was duly acknowledged by the plaintiff, and on the back thereof 
was the following receipt: Ipswich, June 19th 1844. I, Stephen Stanwood, 
do hereby acknowledge to have received of the county of Essex the sum of 
twenty five dollars, for damage done to my land by entering upon the same 
and laying an aqueduct from Grove’s Spring, so called, to the premises of said 
eounty, whereon county buildings now stand. Stephen Stanwood, 
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The judge was of opinion that this deed was a conclusive 
and binding admission that the aqueduct had been laid by the 
consent of those who executed the deed, and that they had 
received full satisfaction for damages; or, looking at the pra- 
visions, in the deed, for the future repair of the aqueduct, 
upon the terms stated, and taking the whole instrument to- 
gether, it was, in legal effect, a grant to the county of the 
right to lay and maintain an aqueduct through their lands, for 
the consideration therein stated; and that, in either case, it 
was a bar to this action. ‘The judge was also of opinion that 
the right granted was not merely to enter upon their lands, 
from time to time, to lay, repair and replace aqueduct pipes, 
but to lay and maintain an aqueduct through which water 
should flow from Grove’s Spring, and was an authority, so 
far as the plaintiff could give it, to take and divert the water 
of that spring, and was also a release of all damages occasioned 
by the diverting or diminishing of the stream or watercourse 
coming to the plaintiff’s land, so far as the same would have 
flowed from that spring. 

The plaintiff then proposed to put his case upon another 
ground, as stated in his second count, which alleged that, when 
the county aqueduct was laid down, a pipe was inserted there- 
in, laterally, on the plaintiff’s premises, by which water was 
couveyed to his vats and works; that it was of great use and 
benefit to him in his business; that he had a right to have it 
continued there; but that the defendants afterwards unlaw- 
fully, and without right, caused said pipe to be cut off, by 
means whereof he was deprived of the use of the water 
through said pipe. 

It appeared that, when the county aqueduct was laid down, 
this lateral pipe was inserted, but by whose order, or at whose 
expense, did not distinctly appear; and that the water there- 
from entered the plaintiff’s works. 

It was contended for the plaintiff, that from the fact that 
the lateral pipe was thus inserted for his use, a tacit or implied 
grant of the right so to enter it, and afterwards to continue 
it, was to be inferred. The defendants contended that such 

VOL. XIII. A5 


530 ESSEX. 
Stanwood v. Kimball & others. 


insertion of the pipe was permissive, experimental and pro- 
visional only ; that they were willing the plaintiff should 
have such use of the water, if it could be had without di- 
minishing the quantity required for the uses for which the 
aqueduct was laid ; that no permanent right was thereby given 
to the plaintiff; that they retained their entire power .and 
control over it; that, after some months, finding the water 
insufficient for the purposes of the aqueduct, they gave notice 
to the plaintiff of their intention to cut off the lateral pipe 
leading to his works, and, pursuant to such notice, caused it 
to be cut off—the plaintiff protesting against their right to 
do so, and forbidding the persons employed to do it. 

The judge was of opinion that as the aqueduct was laid at 
the expense and for the benefit of the county, from the county 
land to the county buildings, the fee was in them; that as 
the plaintiff, in his deed to the county, had made no excep- 
tion or reservation of the stream, or any part of it, the whole 
right to it, and to the use of the water, vested in the county ; 
and that the fact that the side pipe was inserted, when the 
aqueduct was laid, was not one, independent of other facts, 
from which a right to continue it, and have the perpetual use 
of it, could be implied or inferred. 

Supposing the whole right to the use of the water to be 
vested in the county, the judge was of opinion that it was 
incumbent on the plaintiff to establish his right to the use of 
part of it, by grant or prescription; that no grant was shown 
or could be presumed ; that the use, whether adverse or per- 
missive, having continued less than two years, furnished no 
proof of prescription ; and that the action could not be main- 
tained. Whereupon the plaintiff became nonsuit, subject to 
the opinion of the whole court. 

Perkins § Haskell, for the plaintiff. The deed, executed 
by the plaintiff and others, did not release the damages which 
he now sues for. It does not appear from the deed that either 
party had suffered or released any damages caused by the 
diversion of the water. And the release is to be applied only 
to the damages which were common to all the releasors. 
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Rich v. Lord, 18 Pick. 322. It is now attempted to apply 
the release to one of the parties, as to a matter in which he 
alone has an interest, and a matter which is not mentioned in 
the recital prefixed to the release. Besides ;. only past dam- 
ages are released by the deed, and not damages for the obstruc- 
tion of the plaintiff’s water rights, which the defendants have 
since caused. 

As the specific matter referred to in the release is alone 
affected by it, the actual condition of things, at the time it 
was executed, should be taken into consideration, in constru- 
ing its terms, and giving them their legal effect. Dyer v. 
Sanford, 9 Met. 395. See also Choate v. Burnham, 7 Pick. 
278. Waterman v. Johnson, 13 Pick. 265. Doev. Burt, 
1 T. R. 701. Williston v. Morse, and Goddard v. Dakin, 
10 Met. 27, 99. . 

The amount of the consideration, which the plaintiff re- 
ceived, is wholly inadequate to compensate him for the ob- 
struction ; and the terms of a deed will not, in such case, be 
extended by construction. latch v. Dwight, 17 Mass. 298. 

But if the construction of the deed must be against the 
plaintiff, yet as the pipe, which the defendants have cut off, 
was in the aqueduct log, when the deed was given, and was 
afterwards continued there for the plaintiff’s use; he must have 
understood that he was to have the use continued, and the 
_ defendants must have known that he so understood the mat- 
ter. ‘They are therefore estopped to deny his right to such 
continued use. 1 Story on Eq. $ 384. Pickard v. Sears, 
6 Adolph. & Ellis, 469. Tufts v. Hayes, 5 N. Hamp. 452. 
No writing was necessary, in order to give the plaintiff the 
use of the water. Shattuck v. Gragg, 23 Pick. 88. Daven- 
port v. Mason, 15 Mass. 92. The defendants’ permission 
may be regarded as an irrevocable license. Ameriscoggin 
Bridge v. Bragg, 11 N. Hamp. 102. Clement v. Durgin, 5 
Greenl. 9. Woodbury v. Parshley,7 N. Hamp. 237. Ricker 
v. Kelly, 1 Greenl. 117. 

O. P. Lord, for the defendants. The subject matter of the 
deed throws light on its terms. That subject matter was the 
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conveyance of water from Grove’s Spring to the county build- 
ings. The manner of conveying the water was a minor 
circumstance. ‘The water was running in the aqueduct logs 
when the deed was executed, and therefore the damages for 
taking the water must have been included in the sum paid to 
the plaintiff. See Hathorn v. Stinson, 1 Fairf. 224, and cases 
there cited. Wetmore v. White, 2 Caines Cas. in Er. 87. 
Jackson v. Vermilyea, 6 Cow. 677. Provost v. Calder, 2 
Wend. 517. Pattison v. Hull, 9 Cow. 747. Ashley v. Pease, 
and Dryden v. Jepherson, 18 Pick. 268, 385. 

As to contemporaneous exposition of the deed, by the 
parties, the fact is, that the defendants used the water, from 
the beginning, as they now use it. That exposition is there- 
fore in their favor, and against the plaintiff. 

The defendants are not liable for cutting off the plaintiff’s 
pipe. The plaintiff could not, by parol, reserve the right to 
continue to use it, and to take away the water from the county 
buildings. Such a reservation can be made only by deed. 
Burr v. Mills, 21 Wend. 290. If the pipe was used by license, 
that license was revocable ; no consideration for it appearing. 

Suaw, C. J. The gist of the plaintiff ’s complaint is, that 
he was the owner of a small parcel of land in Ipswich, along 
which, between his land and that of a conterminous proprietor, 
ran a small brook or stream of water; that the plaintiff had, 
on his own land, a shop or building, with vats and pits under 
it, used for washing wool and dressing skins; that he had 
formerly, and before the laying of the aqueduct hereafter men- 
tioned, turned a part of said brook, as occasion required, so as 
to fill his vats and supply him with water, returning it again 
into the stream ; that in or prior to the year 1844, the officers 
of the county laid an aqueduct, for the use of the county jail, 
house of correction, and hospital for the insane, with the 
consent of the plaintiff and other land owners, as expressed 
in their deed hereafter mentioned ; that at or about the time 
said aqueduct was laid, a pipe, entering the same and con- 
ducting water to the plaintiff’s works, was laid down, but by 
whose order, or under what authority, did not appear; that 
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after a trial of one or two years, the county commissioners, 
finding that the supply of water for the county buildings was 
insufficient, after notice to the plaintiff, ordered the said pipe 
to be cut off, and it was cut off accordingly, to the great dam- 
age of the plaintiff. | 

The defendants relied upon a deed, executed by the plain- 
tiff and others, on the 19th of June 1844, and which accom- 
panies the report of the trial. The execution of this deed 
being admitted, the judge who tried the cause was of opinion, 
and proposed to instruct the jury, that this deed operated as a 
grant to the county of the entire use of the water; that the 
defendants, as county officers, had a right, if in their judg- 
ment the use of the county buildings required it, to cut off 
the plaintiff’s pipe ; and that the action could not be main- 
tained. Whereupon the plaintiff became nonsuit, subject to 
the opinion of the whole court. 

It has been contended for the plaintiff, that the construction 
put upon this deed, at the trial, is not the correct one; that 
the effect of the deed on the part of the plaintiff was to assent 
to the past acts of the county officers, in entering on his land 
and laying down the aqueduct, and an acknowledgment of 
the receipt of damages therefor, and the grant of a future 
right to enter his land, for the purpose of repairing and re- 
placing the aqueduct pipes, doing as little damage as possible. 
But we cannot put this restricted construction upon this deed. 
The purpose is expressed by the term “aqueduct.” An 
aqueduct, from a spring of water to certain buildings, can be 
applied to no other useful purpose, than that of conveying 
water to them. A right to the use of water is incident to the 
ownership of land, and a grant of a perpetual special use of 
land to convey water, carries with it a right to the use of the 
water to be conveyed. The grant ofa right to lay and main- 
tain aqueduct pipes would be useless and illusory without it. 
If the plaintiff might divert part of the water, why not the 
whole? He could not, as formerly, after using it, return it 
into the stream again. All that was withdrawn was diverted 
absolutely from the aqueduct. Every grant of a right or 
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privilege carries with it, by necessary implication, every thing 
necessary to its enjoyment, which the grantor has it in his 
power to grant. Looking at this deed, in reference to the 
subject matter, and the circumstances under which it was 
given, and with reference to its terms, it appears, either a per- 
petual grant of the use of the plaintiff’s land, or rather it 
recites a previous parol grant, and by this deed ratifies and 
confirms it, for the purpose of conveying the water in question 
to the county buildings, and as incident thereto the use of the 
water; and he could not afterwards divert it. ; 

But it has been further contended, that as the plaintiff’s 
pipe was in fact inserted, at or about the time the aqueduct 
was laid and the deed given, it must be presumed that the 
plaintiff intended to reserve that right, and that the county 
officers acquiesced in it. But it is difficult to maintain this 
position. There can be no such right by’ resérvation, what- 
ever may have been the intent and expectation of the plain- 
tiff, for there is none made in the deed, and it is not competent 
to prove it by parol evidence; nor by grant, for none is 
shown or pretended; nor by prescription, for it was used 
but a very short time. If this pipe was inserted before 
the deed, the right to retain it, there being no reservation in 
the deed, was relinquished by the deed, if we are right in 
construing it a grant of the use of the water. If it was in- 
serted after the grant, it was either a trespass, or done in pur- 
suance of a parol license, revocable, and afterwards revoked ; 
and in either case the plaintiff can found no rightful claim on 
that ground. It would be difficult to find any authority, in 
county commissioners, to give any parol license or permission 
which would bind the county. 

It is possible that the plaintiff embraced more in his deed 
than he intended to do; but we can infer his intention only 
from his deed, expounded according to the rules of law. It 
was wholly matter of contract, and it was competent to him 
to grant or reserve as much of his right to the Jand and water 
as he thought expedient; but, to the extent to which his 
deed goes, he has granted away his rights, and that must be 
deemed conclusive. Nonsuit confirmed: 
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Ad 


Though the first publication of notice, by a messenger, that a warrant under the 
insolvent law has issued against a debtor whose goods are attached on mesne 
process, be not made till after judgment is rendered against the debtor, yet if it 
be made before the goods are taken in execution, the attachment is dissolved, and 
the bailee, to whom the attaching officer had delivered the goods, upon a promise 
to return them to him, is discharged from the obligation of his promise. 


AssuMPsiT on a receipt given by the defendant to the plain- 
tiff, for. certain goods, and a promise to return them to the 
plaintiff. The case was submitted to the court on the follow- 
ing agreed statement of facts: 

“The plaintiff is a deputy sheriff, and on the 31st of Octo- 
ber 1845, he attached the goods of Moses N. Little, on a writ 
sued out by Asa Lord against said Little, and delivered said 
goods, on the same day, to the defendant, who then gave the 
receipt on which this action is brought. Said writ was re- 
turnable, and was returned by the plaintiff, to the court of 
common pleas, and said Lord recovered judgment, in said 
court, against said Little, on the 22d of September 1847, at 
one o’clock, P. M. After one o’clock, P. M., on the 23d of 
said September, execution on said judgment was taken out, 
and immediately put into the hands of the plaintiff, who, on 
the same day, at four o’clock, P. M., demanded of the defend- 

ant the goods aforesaid, and the defendant refused to deliver 
them, on the ground that he was released by the proceedings, 
in insolvency, against said Little. 

On the said 22d of September 1847, at four o’clock, P. M., 
said Little applied toa master in chancery for the benefit of 
the insolvent law, and the master duly granted a warrant 
forthwith, and put it into the hands of a messenger, who, on 
the morning of the next day, at six o’clock, first published 
notice thereof in the Boston Daily Star, and at three o’clock, 
P. M., on the same day, made another publication of said 
notice, in the Evening Journal— newspapers printed in Bos- 
ton. Subsequently an assignee of said Little’s estate was 
duly chosen.” 
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Haskell, for the plaintiff. 

Northend, for the defendant. 

Suaw, C.J. The plaintiff, a deputy sheriff, having attached 
the goods of Little on mesne process, delivered them to the 
defendant, and took his receipt for them. We have not seen 
a copy of the receipt, but presume that it was in common 
form, reciting the attachment and promising to restore the 
goods. 

Judgment was rendered in the suit in which the goods 
were attached, but before the expiration of the twenty four 
hours, when an execution could be taken out on the judg- 
ment, the debtor, on his own petition, went into insolvency ; 
a warrant was issued to a messenger, and he had published 
notice thereof in a newspaper. By these proceedings and the 
publication of notice, before the property could be taken in 
execution, being before it issued, the attachment on mesne 
process was dissolved. ‘The general property being in the 
debtor, it vested in the assignee, and when the goods were 
demanded, by the plaintiff, of the defendant, it was a good 
answer and justification of this refusal to deliver them, that 
he had delivered, or was bound to deliver, them to the mes- 
senger or assignee. Bigelow v. Pritchard, 21 Pick. 169. 
Sprague v. Wheatland, 3 Met. 416. ‘The first publication 
of notice fixes the time when the attachment is dissolved. 
Briggs v. Parkman, 2 Met. 258. Ward v. Proctor, 7 Met. 
318. Clarke v. Minot, 4 Met. 346. 

It was contended that in the present case, as the judgment 
was rendered before the commencement of the insolvent pro- 
ceedings, a new lien was thereby created, which defeated the 
right of the assignee. But we think otherwise. In this 
Commonwealth no lien is created by the judgment itself. 
When goods are taken in execution, though the service is not 
completed, they cease to be holden by the attachment, and 
the right of the creditor can no longer be defeated by any 
proceedings in insolvency. Cushing v. Arnold, 9 Met. 26. 
It was supposed, however, by the plaintiff’s counsel, that this 
effect was given to a judgment, by force of the Rev Sts. ¢. 90, 
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§ 25, which declare that “if final judgment is rendered fot 
the plaintiff, the goods and estate attached shall be held fo: 
thirty days after the judgment, in order to their being taken 
in execution.’”> But this is not a just conclusion. ‘The Sé. 
of 1838, c. 163, was passed after the revised statutes, and so 
far as it is repugnant to them, or so far as it controls or modifies 
them, it repeals them. ‘The insolvent law declares, that, in 
the case stated, the attachment shall be dissolved; it there- 
fore necessarily repeals all former laws, providing that in the 
same case the attachment shall be continued in force. 
: Judgment for the defendant. 
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GRIFFIN Gipson vs. Wyman Bal.ey. 


In an action to recover for labor, the plaintiff’s memorandum book, containing his 
charges against the defendant, all entered on one leaf, with no intervening charges, 
and though written with a pencil, is admissible in evidence, on his suppletory 
oath. 

ASsUMPSIT, On an account annexed to the writ, for labor 
done for the defendant. At the trial in the court of common 
pleas, before Ward, J. the plaintiff introduced a small memo- 
-randum book, containing the charges sued for, all which were 
_upon one leaf of the book, with no intervening charges ; and 

the whole were written with a pencil. ‘The defendant ob- 
jected to the admission of the book in evidence, but the judge 
overruled the objection, and permitted the book to go to the 
jury, with the suppletory oath of the plaintiff. A verdict 
was returned for the plaintiff, and the defendant alleged - 
exceptions. | 

Caverly, for the defendant. 

O. P. Lord, for the plaintiff. 

By tHe court. In Mathes v. Robinson, 8 Met. 270, it 
was held that, ‘“‘as the law has prescribed no mode in which 
a book shall be kept, to make it evidence, the question of 
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competency must be determined by the appearance and 
character of the book, and all the circumstances of the case, 
indicating that it has been kept honestly, and with reasonable 
care and accuracy, or the reverse.’? ‘The same, in substance, 
was said by the court, in Cogswell v. Dolliver, 2 Mass. 217, 
the first reported case on this subject. We must presume, in 
the present case, that the appearance and character of the 
plaintiff’s book indicated, to the satisfaction of the judge 
at the trial, that it was kept honestly, carefully and aceu- 
rately. 

It was decided, in Faron v. Hollis, 13 Mass. 427, that a 
book was admissible, though kept in a ledger form; that is, 
where all the charges against the defendant were entered on 
the same leaf of the plaintiff’s book, with no intervening 
charges against others. 

The objection, that the entries in the book were made in 
pencil, was not a cause for rejecting it. Under the statute of 
frauds, which requires certain agreements to be in writing, it 
is held that such agreements need not be written with ink, 
but that it is a sufficient compliance with the statute if they 
are written with a pencil. Merritt v. Clason, 12 Johns. 102. 
Clason v. Bailey, 14 Johns. 484. So an indorsement upon 
a promissory note, written with a pencil, is valid. Geary v. 
Physic, 5 Barn. -& Cres. 234, and 7 Dowl. & Ryl. 653. So 
a will, written in pencil, is valid, if the court be satisfied that 
the testator intended that it should operate as his last will. 
Rymes v. Clarkson, 1 Phillim. 35. Dickenson v. Dickenson, 
2 Phillim. 175. Jn re Dyer, 1 Hagg. Eccl. Rep. 219. 

Exceptions overruled. 
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TRUSTEES OF THE F'rEE ScHooLs In THE SoutH ParisH 
In ANDOVER vs. JoHN FE'LINT. 


When neither the charter of a corporation, nor any general statute, imposes on the 
individual members a liability to pay its debts, such liability cannot be imposed 
by a by-law of the corporation. 

In an action of assumpsit against a member of a corporation, brought by one of its 
creditors to recover money lent to it, evidence is not admissible to prove that the 
defendant informed other creditors, when they lent money to the corporation, 
that its members were individually liable for its debts, and showed them a by-law 
of the corporation imposing such liability. 

An oral promise of a member of a corporation to pay its debts will not bind him; 
such promise being within the statute of frauds. 


THIs was an action of assumpsit, to recover the amount of 
the following note: ‘Andover, August Ist 1836. The 
Andover Mechanic Association, for value received, promise to 
pay to the Trustees of the Free Schools in the South Parish 
in Andover, or their order, three hundred ninety eight dol- 
lars, forty one cents, on demand with interest. John Flint, 
Treasurer.” On the back of this note were six indorsements 
of a year’s interest ; the last indorsement bearing date October 
Ath 1842. 

The parties submitted the case to the court upon the fol- 
lowing agreed statement of facts: 'The plaintiffs were in- 
corporated by St. 1801, c. 9. The Andover Mechanic Asso- 
_ ciation was incorporated by S¢. 1821, ¢. 40, “with power,” 
among other things, ‘to make by-laws for the management 
of said corporation and its funds, and to have all the privileges 
usually given, by acts of incorporation, to charitable societies.” 
On the 27th of February 1822, at a meeting of said- associa- 
tion, certain by-laws were adopted, which were afterwards 
printed and distributed, the eleventh article of which was in 
these words: “The members of this association pledge them- 
selves, in their individual as well as their collective capacity, 
to be responsible for all moneys loaned to this association, and 
for payment of which the treasurer may have given his obli- 
gation agreeably to the direction of the directors.” 

The plaintiffs recovered judgment against said association, 
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on the note which is now sought to be enforced against the 
defendant, and took out execution on said judgment, which 
execution was returned wholly unsatisfied, before the com- 
mencement of this action. Before this action was com- 
menced, to wit, on the 16th of October 1845, the plaintiffs 
made a demand on the defendant, as a member of said asso- 
ciation, to pay the sum now sought to be recovered. ‘The 
defendant has been a member of said association from the 
time of its organization to the present time, and was treasurer 
thereof from its organization to the Ist of January 1840. 
The number of the members of said association is about 
thirty. 

The plaintiffs offer to prove, (if the proof be admissible, ) 
by one witness, that she was a creditor of said association ; 
that her demand remained unpaid ; that when she lent money 
to said association, the defendant was treasurer; that she in- 
quired of him as to the security of said corporation, and that 
he, in reply, informed her that the individual members of said 
association were liable for its debts; and that the same state- 
ment was made to her by the defendant’s successor in the 
office of treasurer. 

The plaintiffs also offer to prove by another creditor of said 
corporation, that when he made a loan to said corporation, the 
defendant was treasurer, and that he stated to the witness 
that he considered the individual members of the corporation 
liable for its debts, and at the same time furnished the witness 
with a copy of the said by-laws: That the witness gave said 
copy to another person, who will testify that he afterwards 
made a loan to said corporation, being induced by, and under 
the supposition of, the lability of the members. 

The plaintiffs also offer to prove, by the testimony of a 
member of said association, that he and the other members 
thereof, so far as he knows, considered themselves liable in- 
dividually for its debts; that he had attended their meetings, 
at which he had heard the subject spoken of by members ; 
but that he does not know whether the defendant was present 
at those meetings. 
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The said association, on the 25th of April 1845, made an 
assignment for the benefit of its creditors; but the plaintiffs 
reft'sed to become parties thereto. 

At the time of the loan of the money sought to be recovered 
in thisaction, the defendant was treasurer of the Trustees of the 
Free Schools in the South Parish in Andover, (the plaintiffs, ) 
as well as treasurer of the said Andover Mechanic Association. 
He resigned the office of treasurer of the plaintiffs on the 12th 
of December 1836. 

If the aforesaid testimony be admissible, the court may 
draw the same conclusions therefrom which a jury would be 
bound to draw. 

Stevens, for the plaintiffs. 

Hazen, for the defendant. 

Dewey, J. ‘The original contract was made by the plain- 
tiffs with the Andover Mechanic Association. The plaintiffs 
received, for the money lent to that corporation, their nego- 
tiable note duly signed by their treasurer. Such was the 
form of the contract, and such has been the character given 
to the original promise, in the subsequent steps taken by the 
plaintiffs to enforce the collection of thisdemand. No liability, 
on the part of the defendant, arises from the force of the in- 
strument given to the plaintiffs; but, if it exist at all, it is to 
be established by independent facts creating such liability, or 
_by some legal enactment charging the defendant for the debts 
of the corporation. 

Upon looking at the act incorporating the Andover Mechanic 
Association, (St. 1821, c. 40,) we find it in the usual form 
of acts of incorporation, giving a corporate name and corporate 
powers, but imposing no individual liability on its members 
for the debts of the corporation. Individual liability, as inci- 
dent to membership of a corporation, arises only from express 
legislative enactment, either in the charter, or by some general 
law, to which all similar corporations and their individual 
members are made subject. But there is no general law 
applicable to this species of corporations, such as exists in 
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reference to manufacturing corporations, or corporations for 
banking purposes, providing certain liabilities on the individ- 
ual stcckholders of such corporations, in certain specified 
cases. | 
The plaintiffs, aware of this difficulty in any attempt to 
charge the defendant, by force of the provisions in the act of 
incorporation, or by reason of any general law imposing such 
liability on the defendant for the debts of the corporation, 
seek to establish their right to recover, in the present action, 
upon other grounds. For this purpose they rely upon the 
eleventh article of the by-laws of the corporation, adopted by 
its members soon after the passing of the act of incorporation. 
That by-law is in these words: [Here the judge recited the 
by-law, as set forth, ante, page 539.] The only effect that 
can be given to this by-law is that of an act or vote of the 
members of the corporation acting in their corporate capacity. 
It is not the act of any individual member, nor does the fact 
of its being found upon the records of the corporation, as a 
vote duly adopted, authorize the inference that all or that any 
number greater than a bare majority voted for its adoption. 
The question then arises, whether it be competent for an 
aggregate corporation, whose act of incorporation imposes no 
individual liability upon its members for the debts and con- 
tracts of such corporation, to render, by force of a by-law, 
each individual member a guanrator or surety for all moneys 
lent to the corporation. It is clearly quite foreign from the 
general purposes and objects, in reference to which by-laws 
are authorized to be made by corporate bodies. See Rev. Sts. 
c. 44, $ 2, giving authority to corporations to make by-laws. 
It is not, in the opinion of the court, within the corporate 
powers conferred upon this and similar corporations, to impose 
upon their members, by any such by-law, any personal and 
individual liability to third persons, beyond such as are speci- 
fied in the charter, or in the general laws of the Common- 
wealth. Such a power would be liable to great abuse, and 
would subject every member of a corporation, however liberal 
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its charter in excluding individual liability, to be made re- 
sponsible for the entire indebtedness of the corporation by 
the act of a majority of those convened at a meeting of such 
corporation. ‘I‘ake the case of a bank in doubtful credit, and 
its active managers deem it useful to sustain it by pledging 
the individual responsibility of some of its more wealthy 
stockholders. Can they, by a corporate vote, impose upon 
all the stockholders a personal liability for all the debts of the 
corporation? We think not, and are of opinion that each 
stockholder, by becoming such, subjects himself to no liability 
beyond that created by the force of the charter itself, or de- 
clared by other statutes of the Commonwealth. 

Nor does the proposed evidence of the declarations of the 
defendant, that such individual liability existed in the present 
case, authorize the maintaining of this action. He might 
have mistaken his legal rights; he might have supposed such 
would be the effect of the by-law referred to, and therefore 
have made the admission. It is to be borne in mind that these 
declarations of the defendant were not made to the plaintiffs, 
but to other persons. The proposed evidence would there- 
fore be inadmissible on a trial of this case before a jury; as 
it would not tend to charge the defendant. Whether for such 
false representations he may be held responsible to those to 
whom he made them, and who may have lent their money 
_upon the faith of them, is a question not now before us. It 
is a fatal objection to the maintenance of the present action, 
that the defendant has never, by any valid legal contract, 
bound himself individually for the payment of the loan made 
by the plaintiffs to the Mechanic Association. His name was 
never subscribed to the pledge of the corporation, that the 
individual members would guaranty the debts of the corpo- 
ration. His oral promises, if made, would be inoperative and 
void, by reason of the statute of frauds. T’o give any legal 
effect to these pledges of individual hability, they must have 
been the individual acts of the members, adopted and sanc- 
tioned by them by their signatures, under their own hands, 
Without this, the corporate act was a dead letter. and of no 
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binding efficacy upon individual members in their personal 


capacity. , 
We see no ground upon which this action can be main- 
tained. Judgment for the defendant. 


INHABITANTS OF SALEM vs. INHABITANTS OF LYNN. 


On the trial of an action brought by one town against another, to recover expenses 
incurred for the support of a pauper who was alleged to have acquired a settle- 
ment in the defendant town by residing there ten years together, and paying taxes 
for five of those years, it appeared that the pauper had removed to a third town, 
during the ten years, and remained there a short time, and then returned to the 
defendant town. Held, that the pauper’s statements, made immediately after his 
return, as to his intention, when he removed, could not be received in evidence. 
Aliter as to his statements, made after he formed the intention of removing, and 
at or about the time of his removal. 


Assumpsit to recover the expenses incurred by the plain- 
tiffs in supporting a pauper whose settlement was alleged to 
be in the town of Lynn. 

_At the trial in the court of common pleas, before Wells, 
C. J. the plaintiffs undertook to prove that the pauper gained 
a setlement in Lynn, under the Rev. Sts. c. 45, $ 1, by her 
husband’s residing~there for the space of ten years together, 
and paying all taxes duly assessed on him for five of those 
years. It was in evidence that her husband, William Stan- 
wood, removed from Lynn to Marblehead, where he remained 
about four months, and then returned to Lynn; and the 
question was submitted to the jury, whether said William 
thus removed from Lynn with an intention of returning 
thereto.* To prove such intention, the defendants offered to 
show his statements, made immediately after his return to 
Lynn. But the judge ruled that the inquiry must be confined 
to’ such declarations as were made by said Stanwood after he 
nad formed the intention of removing from Lynn, at and about 


~ 


* See Billerica v. Chelmsford, 10 Mass. 396 
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the time of his said removal, and while remaining in Marble-~ 
head ; and the judge excluded the defendants’ question as to 
the declarations of said Stanwood after he had returned to 
Lynn. ° 

The jury found a verdict for the plaintiffs, and the defend- 
ants alleged exceptions to the said rulings. 

Stickney, for the defendants, cited West Cambridge v. Lez- 
ington, 2 Pick. 536; New England Marine Ins. Co. v. De 
Wolf, 8 Pick. 56; Thorndike v. City of Boston, 1 Met. 242; 
and Kilburn v. Bennett, 3 Met. 199. 

Perkins, for the plaintiffs. In the case cited from 2 Pick. 
536, the declaration of the party was admitted on the ground 
that it was a declaration against his interest ; and in 1 Met. 
242, the declarations of the plaintiff, which were held admis- 
sible, were made before, and not after, his return to Boston. 
The declarations of Stanwood, which were rejected at the 
trial, were not part of the res gesta, and do not appear to 
have accompanied any act. See 1 Greenl. on Ev. $ 108. Jn- 
habitants of Gorham v. Inhabitants of Canton, 5 Greenl. 266. 

Dewey, J. The proposed evidence of the declarations of 
Stanwood was clearly incompetent. The declarations of a 
party to an act are, under proper limitations, competent evi- 
dence to show the intention of such party, in reference to 
such act. If made at the same time with the act, they may 
be considered as a part of the res gesta, and so admissible. 
Somewhat greater latitude is allowed, in reference to the time 
of making such declarations, where the question relates to the 
domicil of the party at a particular period. The cases of 
Thorndike v. City of Boston, 1 Met. 242, and Kilburn v. 
Bennett, 3 Met. 199, cited by the defendants’ counsel, were 
unlike the present, and do not furnish any authority to sustain 
the exceptions to the ruling of the court of common pleas. 
The declarations, proposed to be offered in evidence here, 
were not made bya party while doing any act, but were a 
recital of past transactions and past purposes. ‘They were 
uot explanatory of an act about to be done, nor made in 
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reference to any future action; but they were merely decla- 
rations in relation to a past transaction, and they: fell clearly 
within the ruling of this court, in the case of Haynes v. 
Rutter, 24 Pick. 242. Exceptions overruled. 


Dante, A. Wuirtr, Judge, &c. vs. James B. Sawyer 
& others. 


A testator, by one clause in his will, gave to his wife the use of all his property, 
real and personal, except one hundred dollars, as long as she should remain his 
widow; and in the next clause, he declared his will to be, that all his property, 
which should remain, after the death of his wife, or after she should cease to be 
his widow, should be divided equally among his children: Held, that the wife 
was entitled only to the interest of the money remaining in the executor’s hands, 
after settlement of his administration account, and that he was to hold the prin- 
cipal during the wife’s life or widowhood, as trustee for the children. 


Tus was an action of debt on a bond, given to the judge 
of probate, by James B. Sawyer, executor of the last will of 
Leonard Sawyer, and by the other defendants, as sureties of 
said James B., conditioned as required by the Rev. Sts. c. 63, 
§ 2. The action was brought for the benefit of Abigail 
Sawyer, the widow of said Leonard, the testator, and was 
submitted to the court on the following facts agreed: 

The second clause in the will of Leonard Sawyer was thus: 
“T give and bequeath to my beloved wife the use of all my 
estate, both real and personal, as long as she shall remain my 
widow, excepting one hundred dollars, which I wish my 
executor to pay in money to my daughter, Susan B. Sawyer, 
when she shall call for it after my decease, and which hundred 
dollars is to be deducted from her distributive share in my 
estate.” 

The third clause in said will was thus: ‘ My will is, that 
all my estate, which shall remain after the death of my said 
wife, or after she shall cease to be my widow, shall be divided 
equally among my children, James B. Sawyer, Abigail Good- 
rich, Leonard Sawyer, Susan B. Sawyer, William Sawyer and 
Joseph W. Sawyer.” 
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Said executor has rendered an account of his administra- 
tion of the testator’s estate, by which it appears that there is 
a balance in his hands; and this account has been allowed 
by the judge of probate. If any thing is to be paid over by 
said executor to said widow, it is agreed that it is the balance 
of said account as settled and allowed in the probate court. 

If, from the terms of the said will, this action can be main- 
tained, the defendants are to be defaulted; otherwise, the 
plaintiff is to become nonsuit. 

N. J. Lord, for the plaintiff. 

Holbrook, for the defendants. 

Wixpe, J. This case depends upon the construction to be 
given to the last will and testament of Leonard Sawyer, by 
which he gave and bequeathed to his wife the use of all his 
estate, both real and personal, as long as she should remain 
his widow, excepting one hundred dollars. By a subsequent 
clause in the will, he gave all his estate, which should remain 
after the death of his wife, or after she should cease to be his 
widow, to his children. Under these clauses of the will, the 
plaintiff claims of the executor the balance of his account, as 
settled and allowed in the probate office. 

It is contended for the plaintiff, that the widow took an 
estate for life in the real and personal estate, and that she is 
entitled to the use and possession of both, during her life, or 

until she shall cease to be the widow of the testator. This 
_ may be admitted as to the real estate, and also as to the personal 
estate, excepting the money in the hands of the executor ; 
but as to that, we think, the executor is to be considered asa 
trustee, by a plain implication in the will, to hold the prin- ° 
cipal, during the wife’s life or widowhood, for the children ; 
and that she is only entitled to the interest. It was manifestly 
the intention of the testator to give to his wife the income of 
his estate only. ‘The case cannot be distinguished in prin- 
ciple from Saunderson v. Stearns, 6 Mass. 37 ; Hall v. Cush- 
ing, 9 Pick. 395; and Nash v. Cutler, 19 Pick. 67. 

Plaintiff nonsutt. 


SUPPLEMENT. 


Tue Honorable Samvet Hupzarp, a Justice of the Supreme 
Judicial Court, died on the 24th of December, 1847. The 
Bar of Suffolk, on the 26th of December, convened and 
passed resolutions, which were presented to the court on 
the next day, by Charles G. Loring, Esq. Before pre- 
senting them, Mr. Loring addressed the court as follows: 


May IT PLEASE your Honors: 


I am instructed, by the members of the Bar of Suffolk, to present 
to the Court, Resolutions passed at a recent meeting, expressive of 
their feelings upon the deeply afflicting bereavement, which the Court 
and Bar, and whole community, have sustained in the death of Samuen 
HusBarb. 

When a great and good man, occupying one of the highest stations 
of trust and honor in the power of his fellow men to bestow, and ful- 
filling its duties with exemplary ability and fidelity, and the universal 
acceptance of all within the sphere of its influence, is taken from 
among us, not only justice to the memory of the dead, but a due 
regard to public sentiment and self-respect, alike demand that we 
pause from our accustomed labor, in solemn recognition of the event, 
and avail ourselves of the only opportunity remaining to us, as an as- 
sociation, of rendering a tribute of affectionate and reverential regard 
to his usefulness and worth. 

And when to the attributes of the exemplary and exalted magis- 
trate are added those of the philanthropist, glowing with the spirit of 
universal benevolence, of the fervent, humble Christian, and the de- 
lightful, affectionate and instructive friend, illustrated to so many of 
us in the intercourse of private life, the full heart can find no utter 
ance for the feelings with which it is oppressed. 
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The departure of one who has worthily filled a seat upon the bench 
of this court must ever be, to those engaged in the arduous service 
of the bar, a subject of deep regret; and when caused by death, of 
profound emotion. We shrink from the thought, that the ruling mind 
which has so often illumined our path in the perplexities and intrica- 
cies of judicial trial ; so clearly pointed out the guiding star of truth 
in the midst of doubt and uncertainty; so firmly held the scales of 
impartial justice in the agitations of passion and heat of argument ; 
and so kindly poured the oil of peace upon the troubled waters of 
controversy, — is forever withdrawn, and shall enlighten, guide and 
encourage us no more. 

It may be safely said, that with us there is no station in life which, 
in the faithful administration of its duties, secures a more widely ex- 
tended, true and deep-hearted loyalty of affection and respect, than 
that of the judicial magistrate. And it is to be regarded as one of 
the chief glories and safeguards of our Commonwealth, that its long 
succession of highly gifted and eminently virtuous judges have deep- 
ly implanted this sentiment in the public mind, and thus far rendered 
secure the only foundation upon which the safety of a republic can 
rest. And may Heaven grant that neither cause nor effect may ever 
cease. 

The history of his life whose death we now deplore — like that 
of most eminent lawyers — is briefly told ; and like theirs will be but 
briefly remembered, after those of us who knew him personally shall 
have also passed away. 

It is often, indeed, lamented as the misfortune or hard lot of our 
profession, that talents and learning, and intellectual effort, and moral 
courage, which, if exhibited on the field of battle, or in the halls of 
legislation, or the investigations of science, or cultivation of letters, 
or the arts, would secure a world-wide and deathless fame, — with us 
perish in the using, and are expended on subjects of transitory and 
often of trifling importance. And if to wear a laurel, or gain the 
lasting reputation of a name, were “ our being’s end and aim,” the 
complaint would be indeed reasonable ; and the contrast of our occu- 
pation with those of the soldier, philosopher or scholar, might awaken 
feelings of poignant regret, if they should not deter the gifted and 
earnest from entering our ranks. 

But motives thus terminating in personal ambition are not those 
which our position or destination point to as first to be cherished, or 
as best suited for animating us in the discharge of duty; and least 
of all were they those which inspired the heart and strengthened the 
hands of him at whose grave we now stand. 
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Surely those whose mission it is to assist in laying broad and deep 
the foundations, or erecting or guarding the superstructure, of social 
security and duty, and to toil and struggle with exhausting energy and 
fearless resolution in vindication of the rights of property, liberty and 
life,-—and it may be at the sacrifice of their own,—need not fear 
comparison of their services with those of the battle field, the council 
chamber, the study or the library ; and the true-hearted lawyer, if 
conscious that, by a life of faithful devotion to the high duties of his 
profession, he is erecting a pillar in. the temple of humanity or jus- 
tice, will not sigh, nor think his work incomplete, because he may not 
be permitted to inscribe upon it his name. 

The resolutions | am commissioned to present to the court are 
expressive of the sentiments of the bar in reference to the profes- 
sional, judicial and social character and services of Judge Hubbard ; 
and briefly point to the leading characteristics which he displayed in 
these departments of life and duty. 

He was born in this city, in the year 1785 ; was graduated at Yale 
College in 1802 ; pursued the study of the law in the office of Judge 
Chauncey, of New Haven, for two years; when he returned to this 
place, and entered the office of the Hon. Charles Jackson, then one 
of the most distinguished lawyers of the State; was admitted to the 
bar in this county in 1806, and entered upon professional practice 
in Maine, then a portion of this Commonwealth, in which he contin- 
ued with good success until the year 1811; when he again returned 
here, and formed a professional connection with his instructor, which 
continued until the appointment of Mr. Jackson to the bench of this 
court, in the year 1813. 

That instructor and friend survives him, and honors his memory by 
uniting with us on this occasion ; and Jong may it be before it shall 
be fitting to speak of his character and services, as a jurist and a man, 
in the terms which justice would require, but which grateful recollec- 
tions of the departed can alone permit. 

Mr. Hubbard soon rose to the highest rank in the profession, both 
as a counsellor and advocate, and became engaged in the most exten- 
sive and laborious practice. His friendly, unassuming manners, his 
patience of investigation, his learning, his rare sagacity, his quick 
penetration of character, his almost unexampled power of analysis, 
and his entire fidelity and devotion to the duties he assumed, com- 
manded the universal confidence and respect of the court, the bar,’ 
and the public. And it may be well doubted whether any practi- 
tioner in the State ever possessed more entirely the trust and friend: 
ship of his clients. 
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[In the management of trials before the Jury, he was distinguished 
for his minute and careful knowledge of every fact and circumstance, 
and every point of law and evidence that could be anticipated to arise ; 
for a peculiar penetrating sagacity in seizing upon the weak positions 
of his adyersary’s case, and the strong ones of his own; for the 
clearness and discrimination with which he arrayed his points of law 
and fact, and the adroitness and honest earnestness of conviction 
with which he pressed them upon the jury,—rather than for great 
powers of generalization, or comprehensive scope of argument, or 
verbal eloquence ; although at times, when under excitement in the 
belief that he was contending with false testimony or intended wrong, 
his appeals to the mind and heart night be ranked among the happiest 
efforts of eloquent men. 

His arguments to the court in bench were characterized by entire 
mastery of the learning applicable to the subject, perfect apprehen- 
sion of the turning points of the case, and clear, sagacious, truthful 
and ingenious application of the principles upon which its decision 
should depend. 

To you, Mr. Chief Justice, who were so long his compeer, and so 
long and often alternated with him as the Achilles and Hector of the 
forum ; and to your honored and revered associate, who presided 
over so many of his professional efforts during his whole career at 
the Bar ; to those around me who were engaged by his side or in the 
conflict with him, and to me who had the privilege of completing my 
studies under his guidance, and entering the forensic arena under his 
auspices as his associate in the profession, — to all of us, how grateful 
and refreshing will ever be the recollection of the kind manners, the 
honest love of truth, and gentleness of spirit with which he exercised 
- his high powers ; and which tended so greatly to mitigate the asperi-. 
ties of controversy, allay the suspicions of injustice, and calm the 
hasty emotions of inflamed and agitated hearts, — and how earnestly 
may we invoke the influence of his example upon those of us wha 
still labor here, and those who are to come after us. 

After a long and most honorable and successful career in the prac- 
tice of the law, he had in a great measure retired from it for a few 
years preceding his elevation to the bench in 1842; when he was 
called. to occupy the seat made vacant by the resignation of one who 
had filled it for nearly thirty years with devoted fidelity, —-but of 
whom or whose services it does not become me, as it might another, 
to speak, though I may be pardoned in alluding to them in confir- 
mation of my remarks upon the influence of the judicial office, as 
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illustrated in the universal affection and respect which illumine the 
path of his declining age. 

How ably, how faithfully and how acceptably Judge Hubbard dis- 
charged the duties of this high and arduous station, no words need 
now or here attempt to tell. The universal grief pervading the court 
and bar, and the public mind throughout the Commonwealth, in the 
consciousness of their irreparable loss, is the most effective comment, 
and his most eloquent eulogy. 

The term of his service has been indeed of short duration, but 
sufficient to evince the wisdom of the appointment ; to establish his 
claim to be ranked among the most wise, accomplished, faithful and 
_ popular of judges ; to impress upon the profession and the people an 
affectionate and reverential regard for his name, and to strengthen 
and elevate the highest judicial tribunal of his native State ; while 
the reports of his judicial opinions will hand down to posterity the 
characteristic traits of his mind as illustrated in his professional ca- 
reer ; though they can do nothing to perpetuate those graces of the 
heart and life which made him so dear to his contemporaries, and now 
give such poignancy to our grief. 

In his social relations it is difficult to speak of-the deceased in terms 
that shall not be accounted the exaggerated eulogium of bereaved 
friendship. ‘The private virtues and graces of the husband, father, 
relative, and domestic friend, are not of a nature for public display, 
— even if susceptible of delineation in words. ‘They are as the mel- 
low sunshine and falling dew which sustain and refresh life, but which 
no pencil can depicture nor tongue describe. ‘These must be left for 
tié private communings of each one’s own heart. 

But we may sperk of his prompt and efficient services in the legis- 
lative halls of the State, when duty called him there ; of his ever- 
wise and active benevolence abroad ; of his unostentatious charity to 
those who sought his aid in counsel or in alms ; of his unwearied ser- 
vices in the great causes of religion and moral reformation, as a 
leading member and officer of many public and private associations 
for these purposes; of the weight of his influence and example as a 
member of the Christian church; and of the never-failing fulness 
of mind and heart, and simplicity of manner, that shed such sunlight 
upon the social circle or friendly interview ; of these we may speak, 
not, however, in the language of repining sorrow or unmanly grief, 
but in thankfulness that they have been vouchsafed so long, and in 
the happy confidence that their influences shall never die. 

I have said that the life of a lawyer, however eminent and faithful, 
is briefly told, and must usually be but briefly remembered. This, 
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however, is not all that should be said; it is only the least that can 
be predicated of his being. It is his fame alone that dies. His sleep- 
less vigils in the mastery or application of the science of his profes- 
sion; his exhausting and wasting efforts in the arduous conflicts of 
the bar; his patience, fidelity, impartiality and truthfulness as a judge ; 
his self-devotion to duty, and sacrifice of all else dear to him in its 
performance ; even his name may be without record, and forgotten 
as a summer shower or winter’s storm; but the influences and 
effects of those efforts, and toils, and sacrifices, and example, will 
never cease, nor know limitation of time. As we learn that no vibra- 
tion in the material world ever terminates, but that each keeps on in 
undying effect through endless ages, so shall the influences of the 
great and good in the moral world vibrate through time and eternity, 
in the elevation and advancement of the human soul, although not 
inscribed with their names, and bearing no record of their lives. 

These resolutions, may it please your Honors, also transmit the mes- 
sage of our sympathy to the bereaved family of our departed brother. 
But into that stricken home we cannot enter. ‘There, indeed, “ the 
heart knoweth its own bitterness,” and the stranger may not intrude. 
But while we sympathize with them in their sorrow, we may find con- 
solation with them, and inciternent to faithful discharge of the duties 
before us, in the assurance that the good man never dies, either in 
himself or his works, but that they follow him here and in the higher 
world to which he ascends. 


Mr. Loring then presented the following Resolutions : 


Resolved, That the members of the Bar of Suffolk contemplate 
with profound grief the death of the Hon. Samvet Hussarp, one 
of the Justices of the Supreme Judicial Court of this Commonwealth. 

Resolved, That we cherish in grateful and affectionate remembrance 
the ability, learning, fidelity and urbanity displayed in the discharge 
of his duties as a member of this Bar, of which he was for many 
years a distinguished leader and ornament; and by which he con- 
spicuously illustrated the virtues and manners of a Christian lawyer 
and advocate, - 

Resolved, That in his removal from the Bench, the Commonwealth 
is bereaved of a most able, learned, faithful and impartial magis- 
trate ; whose administration of her laws, inspiring universal confidence 
and respect, was daily adding strength to the principles and institu- 
tions upon which the happiness, security and honor of her citizens 
repose. 

Resolved, That in his departure, society has lost one of its most 
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valued friends and guides, whom fervent piety, eminent ability and 
virtue, kindness of heart, and simplicity of manners, had invested 
with peculiar confidence, affection and respect. 

Resolved, ‘That we sympathize with the family and relatives of the 
deceased in this their extreme affliction; but rejoicing with them in 
the belief, that he has only passed on to a higher and holier sphere 
of happiness and duty. 

Resolved, That these resolutions be transmitted to the Supreme 
Judicial Court, now in session in this county, with a request that they 
may be entered upon its records, as permanent testimonials of the 
sentiments of this bar upon this occasion. 

Resolved, 'That the members of the bar will attend upon the fu- 
neral obsequies of the deceased, if such arrangement be acceptable 
to the family. 

Resolved, That the chairman and secretary be instructed to com- 
municate a copy of these Resolutions to the family of the deceased. 


Chief Justice Shaw responded to the resolutions, as fol- 
lows: 


GENTLEMEN OF THE Bar: 


With feelings of deep and heartfelt sorrow, in perfect’ accordance 
with the sentiments expressed in your resolutions, now offered, and 
in acceding,:‘as we cheerfully do, to your request, to give a perma- 
nent and lasting expression to those sentiments, by entering them om 
the records of the court, we desire to testify, in the simplest form, 
our own deep sense of the loss which this court has suffered, in the 
lamented death of one of its members. Deprived, by a sudden and 
unexpected bereavement, of the aid and assistance, the support and 
comfort, of one with whom we have so long been associated, in the 
performance of important duties, in sustaining and participating in 
the high responsibilities of judicial office, it becomes those who sur- 
vive to pause, to yield, in humble submission and devout trust to 
this dispensation of Divine Providence, and to submit our hearts to 
the solemn impressions which so near a bereavement cannot fail to 
make. It becomes us, even in the midst of the most active and ardu- 
ous duties, to pause, and reflect on the afflictive event by which the 
youngest in official standing is suddenly taken from among us; to 
consider how short a time it is since the now vacant seat of this tri- 
bunal was filled by one beloved and respected, in the fulness of 
mature life, in the performance of the same duties, under a high and 
conscientious sense of the weight of responsibility which they imposed 
upon him. But he is gone, and the place that knew him shall know 
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him no more forever. To the heart, the death of an associate, in 
the midst of usefulness, so beloved, respected and trusted, comes 
suddenly, come when it may. And whilst we bow in reverent sub- 
mission to that Divine Wisdom whose mandates are always right, 
we are permitted, by the wise and beneficent Author of our being, 
to indulge in those subdued feelings of sorrow, which seek to pour 
themselves forth in sympathy for the bereaved, in affectionate recol- 
lections of all that was kind, exemplary and praiseworthy in our 
lamented friend, in a grateful acknowledgment of the benevolence 
and warmth of affection which manifested itself to his family, to 
his associates in private and public life, and in a just commemora- 
tion of his conscientious devotion to duty, and eminent public services. 
Such a cherished remembrance of the virtues and services of a good 
man, whilst it is a just tribute to the memory of him who has passed 
away, is filled with lessons of wisdom for those who survive. ‘The 
life of a good man does not cease with the last expiring breath that 
animated him ; it lives in those affections which his kindness of feel 
ing and warmth of heart have kindled in others — in the bright exam 

le, which his strength of moral principle, his conscientious regard to 
duty, his abiding and sustaining religious faith, have set to others ; in 
the incentives to moral excellence and honorable. effort, which are 
afforded to all, especially to the young, by the universal respect and 
veneration which attend the loss of such a man. Feelings of grief, 
under a sense of recent and heavy bereavement, need not, cannot be 
wholly repressed ; they must and they should have utterance. There 
are times when it is better to go to the house of mourning than to the 
house of feasting, and by it the heart is made better. ‘The chastened 
grief which we are permitted to indulge, if rightly directed, may not 
_ be without its salutary uses. Through its softening influence, the 
life and character of the amiable and excellent, of the wise and the 
good, who have lived in virtue, and .departed in faith and in hope, 
shall long continue to speak, in tones of love, of wisdom and encour- 
agement, more affecting and abiding than those of living language, 
to the feelings and consciences of all those who may wisely lay it to 
heart. 

These, and thoughts like these, too numerous for utterance, rise 
spontaneously to our minds, and fill our hearts with sadness, when, 
after the first shock is over, we are called to reflect upon the lamented 
death of Samuel Hubbard, late an honored member of this court. 
And we do most cordially and sincerely unite with the members of 
the bar in the sentiment of profound grief with which they have 
contemplated the death of Judge Hubbard, in grateful and affectionate 
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remembrance of his conduct as an eminent and faithful Christian 
lawyer and advocate, and as a learned, faithful and impartial judge. 
But we are not only called on, by this sad event, to lament the loss of 
a talented and eminent advocate, of a learned and upright judge, but, 
with the whole community, to mourn the departure of a man whose 
philanthropy was comprehensive enough to embrace all the great in- 
terests and institutions of humanity and religion, whose benevolence 
was carried out into useful and extensive action, and whose principles 
were sanctioned and adorned by a pure, pious and well ordered life. 

Judge Hubbard was born in Boston, in June 1785. Whilst he was 
yet young, his parents removed to Connecticut, where his youth was 
passed and his education principally acquired. He took his degree 
at Yale College in 1802, at the early age of eighteen, studied law 
about two years at New Haven, and then came to Boston, and com- 
pleted his legal studies with Hon. Charles Jackson. He commenced 
practice in the county of York, then the District of Maine, and, after 
a few years there, returned to Boston. After his return, he entered 
into partnership with Judge Jackson, and remained with him until 
that gentleman retired from the practice of his profession, to take hig 
seat as a member of this court. From that time he remained in full 
and extensive practice, until he himself was called to the same office. 
To this office he was appointed by Governor Davis, in 1842, on the 
retirement of one,* who had long performed the duties of that office 
with eminent learning and ability ; who brought to the performance of 
those duties the results of long experience and the fruits of laborious 
and well directed research, an integrity and purity of purpose which 
commanded the respect and admiration of the community ; and who, 
by the kindness of his heart and the amenity of his manners, won the 
affectionate respect of all those who had occasion to approach him. 
T feel that I do but express the general sentiment of this bar, and 
that of the Commonwealth, — I hope this may be considered no unfit 
occasion for expressing it, —a feeling of grateful acknowledgment to 
Heaven that he still lives; lives to grace with the virtues of private 
life the community who long enjoyed, in the strength of his years, the 
benefits of his judicial labors. 

From the time that Judge Hubbard became permanently settled in 
Boston, his life has been before the public. As a counsellor and ad- 
vocate, he was extensively employed and trusted; and he devoted 
himself to his professional duties with a fidelity and assiduity which 
showed how worthy he was of the trust reposed in him. He was 
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remarkable among his contemporaries for his power of patient and 
thorough investigation, which enabled him to unravel the most compli- 
cated cases, and to point out clearly to others the true points on which 
the merits of an intricate controversy turned. Practising in a mercantile 
community, in a time when great interests, growing out of commerce 
and navigation, were brought into controversy, his mind was thoroughly 
imbued with a knowledge of mercantile law ; not merely the municipal 
law, which governs one state or one country, but that qualified interna- 
tional law, which for general convenience, and almost by general con- 
sent, governs the commercial world. He could readily bring to his 
aid, in questions arising out of either foreign or domestic commerce, 
that mass of usages and customs founded in considerations of right 
and expediency, and sanctioned and confirmed by the frequent de- 
cisions of courts of justice, designated as the law merchant. His 
knowledge in these respects, and his practical skill in accounts, ap- 
plied under the aid of well known and well settled rules of law, 
familiar to his mind, gave him a preéminence in this class of legal 
investigations, which was felt and acknowledged by those who were 
associated with him, as well as by the courts and juries to whom they 
were presented. In the discussion of legal questions, his arguments 
were marked by legal discrimination and a fulness of authorities 
which indicated that no industry had been spared in bringing to the 
support of his cause all the aid which books could furnish. His ex- 
ample may be justly held up for imitation, especially to young men 
looking forward to success in the legal profession. With an origi- 
nally good understanding, enriched and matured by patient and 
persevering study, and trained by reflection to habits of acute legal 
discrimination, he entered upon his duties as a counsellor and advo- 
_cate with the fidelity and firmness of purpose which left nothing 
undone which patient research could accomplish, in the matter either 
of fact or of law, to advance the interests and establish the rights of 
his client. The rights of his clients, therefore, were safe in his hands, 
and were felt to be so. If they had merits, they were fully pre- 
sented; and if not always successful, it was because, in every con- 
troverted question of right, both parties cannot prevail. 

The judicial qualities of Judge Hubbard, during the few years that 
he has held this office, have been too conspicuous, and too highly 
appreciated, to require any remarks at this time. Coming to the 
bench, as he did, in the full maturity of his powers, after a long 
course of study and practice, thoroughly acquainted with the rules 
and principles of law in all its departments, and familiar with all the 
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forms of proceeding, he needed no preparation, but was ready te 
enter at once upon the duties of a judge. The same qualities of 
mind, the same acute and persevering investigation, which have been 
already noticed, were brought to bear here with eminent success ; 
with this difference, however, that, as a counsellor, he was to investi- 
gate the merits on one side only, and when that was done, his duty 
was performed ; whereas, here, after investigation has ended, after 
all the light is thrown upon the subject which examination and re- 
search can throw, there remained the delicate and difficult duty of 
judging between conflicting and nearly balanced claims of right, 
either of which, standing alone, would seem to be well sustained. 
How cautiously he approached this duty, how conscientiously he 
performed it, how firmly and fearlessly he adhered to a judgment 
formed under all the lights which examination could give, those of 
us who have witnessed the operations of his mind, and shared his 
counsels in the unreserved confidence of consultation upon great 
interests and difficult questions, can readily and cordially testify. It 
has sometimes been said, that in the conduct of trials he has been 
slow ; but we think it will be found, that wherever a trial has taken a 
considerable time, it will be shown to have arisen from an anxious 
desire on the part of the judge to heur patiently all that could be 
said on both sides, to follow out every line of examination which 
either might think it best to open, and to close up no path of inquiry 
which might seem to lead to the truth and right; acting upon an 
honest belief, that truth and right, as far as they can be attained by 
human means, are the great and ultimate objects of judicial aim ; 
and that where both objects cannot be accomplished, it is better that 
a judgment should be right than that it should be speedily given. But 
it is not my purpose to dwell on his judicial merits. His judicial 
career is now done; many of his opinions are before the world. 
Those who have duly appreciated his integrity and purity of purpose, 
his treasures of legal knowledge, his uprightness and impartiality, 
and that urbanity of manners, which sprung from a pure beney- 
olence and kindness of heart, well know how severe a loss the 
judiciary of Massachusetts has sustained in the death of Samuel 
Hubbard. 

Judge Hubbard, before his appointment to a seat in this court, had 
at times, but not constantly, been engaged in public life. He had 
occasionally been a member of one or other of the branches of the 
state legislature ; and we think it will appear that those periods have 
been marked by some manifest improvements in the statute law of 
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the Commonwealth. He was a member of the state convention, 
called to amend the constitution, after the separation of Maine, and 
took a part in the debates of that body, which embraced men of the 
highest order of talent and wisdom. His attention there was mainly 
directed —as might have been anticipated from the well known 
tendencies and habits of his mind, and his conscientious adherence to 
the principles of Christianity — to those provisions of the constitution 
which might secure an effectual provision for the maintenance of 
public worship, and give strength and stability to all religious institu- 
tions, so that, under the smiles of Providence, it might long continue 
to be, what its pious founders designed it to be, a Christian Com- 
monwealth, 

Indeed, his strong and sincere devotion to religious truth and duty, 
in all the private as well as public relations of life, constituted too 
important a part of his character to be overlooked, even in this brief 
and hasty sketch. He had a firm and unshaken faith in the being 
and promises of God, and in the truth and reality of those assurances 
offered by Christianity to the human soul, Without overlooking or 
undervaluing the requirements of social duty, or the objects and 
purposes of the present life, he believed there were objects and 
purposes of still higher and more lasting importance ; and looking 
for their accomplishment in a future state of existence, through the 
redemption offered by Christianity to man, he was ready and forward 
to employ his time and talents, to give the aid of his counsel and 
example, in advancing all the means which might enable others to 
attain the like precious faith. In the great enterprise of sending the 
light of Christianity into the lands over which the sun of the gospel 
has never risen, he labored long, and faithfully cooperated, in the 
confident hope that at some future day the enlightening influence of 
the Christian religion may be known and felt throughout all lands. 
Such was the power of this blessed faith over his own heart and life, 
that it enabled him to bear the severest trials with fortitude and 
composure ; that it could light up a smile of contentment and peace 
upon that benignant countenance, over which the shadows of the 
tomb were fast gathering, and sustain him in his last hours, in com- 
mitting himself, and all he held dear, to the protection of the heavenly 
Father in whom he had trusted. 

To the family and numerous relatives and friends of the deceased, 
we can do no more than offer an expression of our heartfelt sympathy. 
May we all return from this solemn meeting to our respective scenes 
and departments of duty, animated, by the example of our deceased 
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friend, to higher and more conscientious motives to do that duty well ; 
may we be quickened, by his life and by his death, to make prepara- 
tion for our own great change, which must soon follow. And when 
it does come, may we participate with him in that encouraging 
benediction, ‘“‘ Blessed are the dead who die in the Lord, for they 
rest from their labors, and their works do follow them.” 
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ACTION. 


An action cannot be maintained on a bond, which is executed, neither from 
necessity nor charity, on the Lord’s day. Pattee v. Greely, 284. 


ADMINISTRATOR. 


See Executor, &c. 


AMENDMENT. 


1. The test of a writ may be amended in any stage of a cause, by substitut- 
ing the name of the first justice of the court, who is not a party, in place 
of another name erroneously inserted. Vash v. Brophy, 476. 

2. A writ, in which the amount of the plaintiff’s damages is wholly omitted, 
may be amended, by leave of the court, by filling the blank with the proper 
sum. Cragin v. Warfield, 215. 

3. A writ of entry, brought by a mortgagee, in the court of common pleas, 
in the form allowed by Rev. Sts. c. 107, § 3, may be amended, so as to 
show that the demandant claims possession against the tenant, under a 
mortgage. Blanchard v. Kimball, 300. 

4, When there are two counts in a declaration, and the jury bring in a ver- 
dict for the plaintiff on one count, and state that they cannot agree upon 

- averdict on the other, the court has authority to permit the plaintiff to 
amend by striking out the other count, and to allow the jury to return 
their verdict generally for-the plaintiff. Soule v. Russell, 436. 


See Verpict, 1. 


APPRENTICE. 


An indenture, by which the child of a town pauper in Rhode Island is bound 
by the overseers of the poor of the town, conformably to the law of that 
State, as an apprentice to a citizen of this State, is not valid here, and 
does not constitute a bar toan action brought here, by the person so bound, 
to recover of the person, to whom he was bound, payment for labor done 
during the time for which he was bound. Himes v. Howes, 80. 


AQUEDUCT. 
See Deep, 8. 
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ARBITRAMENT AND AWARD. 


1 P. and R. made a written submission to arbitrators of all accounts, claims 
and demands which they had against each other, of whatever name or 
nature ; all which claims they agreed to make respectively, each against 
the other, before the arbitrators, who should consider the same, and whose 

_ report should be final: At the time of the submission, there were con- 
flicting claims, between P. and R., respecting certain real estate, and these 
claims were Jaid by them before the arbitrators, who awarded, in full of 
all matters submitted, (among other things,) that R. should convey to P., 
his heirs and assigns forever, by a deed of warranty, a certain strip of 
land, and should execute a deed, releasing to P. all R.’s right and estate 
in a certain passage way, to which land and passage way they had con- 
flicting claims. Held, that the terms of the submission included the 
parties’ claims concerning real as well as personal property; that the arbi- 
trators were thereby authorized to direct R. to make such deeds; and that 
P. might maintain a bill in equity to enforce specific performance, by R., 
of that part of the award. Penniman v. Rodman, 382. 

2. When a matter, not pending in court, is submitted to arbitration, by an 
agreement i pais, and not pursuant to the Rey. Sts. c. 114, and no pro 
vision concerning costs is made in the agreement, the arbitrators have nc 
authority, by the common law, or by the revised statutes, to award costs 
of arbitration. Vose v. How, 243. 


ASSIGNMENT. 
See Manuracturine Corporation, 5. 


ASSUMPSIT. 


1, C. and H. settled an account, in which C. had charged H. with large sums, 
and had also credited him with large payments in cash, leaving a balance 
against H., and proposed to advance to H. a further sum, and take H.’s 
note on time, secured by a mortgage, for a certain amount, which included 
such balance and such further sum, and agreed with H., that if there were 
overcharges against him, in said settled account, they should be corrected : 
H. gave his note and mortgage accordingly, and the sum thus advanced 
by C. was added to the account. and the note was credited, and the account 
closed. Held, that upon proof of overcharges against H., in the settled 
account, he might maintain an action against C. four money had and re- 
ceived, and recover the amount. of such overcharges. Harrington vy. Cur- 
tis, 469. 

2 A. mortgaged real estate to B., and subsequently leased it, by indenture, 
to C., for five years, reserving rent payable yearly, and then assigned his 
interest in the lease to K.: Between five and six months after the date of 
the lease, B. entered upon the premises for condition broken, to foreclose 
the mortgage, and C. attorned to him, and afterwards accounted with him 
for the first year’s rent reserved in the lease: K. brought an action against 
C., on a quantum meruit count, to recover a portion of the first year’s rent. 
Held, that the action could not be maintained. Knowles v. Maynard, 352. 
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3. Where different persons claim the dividends on bank stock, the ownership 

' of which is in dispute, and the directors of the bank promise one of the 
persons to pay him interest on the dividends, upon their being left in the 
bank, and he afterwards brings an action against the bank for the dividends, 
and fails to recover them, because the stock was proved to be the property 
of another person, he cannot recover the interest that was promised to 
him; such promise being without consideration. T'obey v. Wareham Bank, 
440. 

4, When a party makes a special agreement to do certain work within a 
fixed time, and fails to do it in the manner and within the time agreed, 
yet if he acts in good faith, and the other party receives a benefit from 
the work which is done, the law implies a promise by him to pay suchsum 
therefor as the benefit which he receives is reasonably worth to him, and 
he is liable for such sum, in an action of indebitatus assumpsit. Snow v. 


Inhabitants of Ware, 42. 
See Evivence, 15. 


ATTACHMENT. 
See Insotvent Desrors, 3. Morrteaae, 2-5. 


ATTORNEY. 


1. When a sworn attorney of the court enters his appearance for a party, 
the party is bound by any admissions made by him, in writing, though out 
of court, concerning the facts in the cause, until the appearance is with- 
drawn, or the party revokes the attorney’s authority, and gives notice of 
the revocation: Until the appearance is withdrawn, or the authority re- 
voked and the revocation notified, the party cannot give evidence, on the 
trial of the cause, that the attorney had no authority in fact. Lewis v. 
Sumner, 269. | 

2. An attorney has no authority, by virtue merely of his retainer to prosecute: 
or defend a suit, to release a claim of his client on a third person, for the 
purpose of making such person a competent witness for his client. Shores 
v. Caswell, 413. 


ATTORNMENT. 
See Lanptorp anp Tenant, 1. Mitt, &c. 4, 


AUCTION AND AUCTIONEER. 
See Fraups, Stature or, 2, 3. 


AWNING. 
| See Way, 9 


BASTARDY PROCESS. 


1. Under St. 1839, c. 117, which established separate terms of the court of 
common pleas, in the county of Middlesex, for the transaction of civil and 
criminal business, a complaint, under Rev. Sts. c. 49, by the mother of a 
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bastard child, against the alleged father, must be entered and proceeded 
with at a term held for the transaction of criminal business. Cummings 
v. Hodgdon, 246. 

2. By the Rev. Sts. c. 49, § 1, an infant, who is accused of being the father 
of a bastard child, on a complaint made‘ to a justice of the peace by the 
mother, may be required to give bond, with sureties, to appear and answer 
to such complaint, at the next court of common pleas, and to abide the 
order of the court thereon; and his infancy is no defence, either for him 
or his sureties, to an action on such bond. McCall y. Parker, 372. ° 

3. In a suit on such bond, given by an infant, neither the principal nor the 
sureties can defend on either of the following grounds; viz. because it 
does not appear, from the record of the justice who issued the warrant 
against the party accused, and before whom the party accused was brought 
on the warrant, that the mother made complaint to the justice, previously 
to her examination by him; or because the mother, being an infant, made 
her complaint personally, and not by her next friend or guardian; or be- 
cause such warrant directed the officer to bring the party accused before 
the justice who issued it, or before some other justice; or because the 
warrant directed the officer to bring the party accused before the justice, 
to find sureties for his personal appearance at the next term of the court 
of common pleas; or because the order of the justice was, that the party 
accused should give bond for his personal appearance at court, and to abide 
and perform the order or orders of the court; or because the accused party’s 
appearance at court was by attorney. Jb. 


BILL OF LADING. 


A bill of lading, signed “ A. B. for the master,” is admissible in evidence, 
if A. B. had authority so to sign, although his authority does not appear 
on the bill; and his testimony, if believed, is cos proof of such au- 
thority. Putnam v. Tillotson, 517. 


BURDEN OF PROOF. 
See Evipence, 3. 


BY-LAW. 
See Corporation. Evipence, 15, Ram Roap Corporation, 12. 


CHAMPERTY. 
See Maintenance, &c. 


COLLECTOR. 
See Taxes. 


CONDITION. 
See Deep, 7. 


CONSIDERATION. 
See AssumpsitT, 3. Mainrenance. Promissory Norg, 2. 3, 
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CONSTABLE. 


A constable has no authority, by Rev. Sts. c. 15, to serve a writ of replevin, 
except in a case where the sheriff or his deputy is a ‘party to a suit in 
which the value of the property to be replevied does not exceed the sum 
of seventy dollars. Conner v. Palmer, 302. 


See Taxes, 7. 


: CORPORATION. 


When neither the charter of a corporation, nor any general statute, imposes 
on the individual members a liability to pay its debts, such liability can- 
not be imposed by a by-law of the corporation. ‘T'rustees of Free Schools 

in Andover v. Flint, 539. 

See Evipence, 15. 


COSTS. 


1. When a jury disagree as to one count in a declaration, and find for the 
plaintiff on the other count, and he thereupon strikes out the count on 
which they disagree, the defendant is not entitled, under Rev. Sts. c. 121, 
§ 16, to the costs of the trial on that count. Soule v. Russell, 436, 

2. In an action of trespass on real estate, brought originally in the court of 
common pleas, the plaintiff is entitled, under Rev. Sts. c. 121, §§ 3, 13, to 
full costs, if he prevails, though he does not recover damages exceeding 


twenty dollars. Sawyer v. Ryan, 144. 


See ARBITRAMENT, &c. 2. 


DAMAGES. 
See Ram Roap Corporation, 3-8. Trover, I. 


DEED. 


1, If a disseizee, who has a right of entry, peaceably enters upon the land, 

_ and there delivers a deed thereof, the deed will pass his title, though the 
grantee knows that the title is in controversy. Warner v. Bull, 1. 

2. The provision in Rev. Sts. c. 59, § 28, that no conveyance of an estate in 
fee or for life, nor any lease for more thanseven years, “shall be valid and 
effectual against any other person than the grantor, his heirs, &c. unless 
it be made by deed recorded,” does not dispense with the necessity of a 
deed, in order to pass anvestate for life, even as against the grantor and 
his heirs. Stewart v. Clark, 79. 

3. By a grant of a mill, the land under the mill, and land adjacent thereto, 
so far as necessary to its use, and commonly used with it, and no further, 
will pass by implication: So of an exception of a mill from a grant of land, 
Forbush v. Lombard, 109. 

4, A. granted to B., by deed, a tract of land, bounded on all sides by the 
lands of persons named, excepting therefrom “the mills and water privi- 
leges” then owned by A.: At the time of this grant, about an acre of 
land lay common and unfenced, as a mill yard, and was used for putting 
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timber thereon, and for passing and repassing to and from the mills, but 
part of that acre was afterwards used, by the owners of the mills, for a 
garden, and for the site of buildings not connected with the mills. Held, 
that the land which had been thus used for such buildings and for a garden 
was not witnin the exception in A.’s deed. Ib. 


. A., the owner of land, with a mill privilege, grist mill.and dam thereon, 


made an oral agreement, with B. and C., to build a saw mill on said land 
and dam, one half by A. and the other half by B. and C., and to use the 
same Jointly, until it should run down; and the saw mill was built and 
used, according to said agreement, for several years, when A. conveyed 
to D his land, grist mill and dam, “and also one half the saw mill, with 
all the appurtenances and privileges to the said half saw mill belonging; 
the said saw mill being in common and undivided with B. and C., owners 
of the other half, who have the privilege of using the same, in equal shares 
with the said D., until it shall ran down;” and D. conveyed to E. the said 
land, with all his right, title and interest in and to the grist mill and saw 
mill standing thereon, “ being the same premises conveyed by A. to said 
D.:” A., after the death of B. and C., conveyed to their heirs “one half 
of a saw mill, being in common and undivided with D., and being the 
same that said A. reserved to B. and C. in his deed to D.:” E. refused to 
permit said heirs to use the saw mill, and they brought a real action to 
recover possession of a moiety thereof. Held, that the deed from A. to D. 
reserved to B. and C. only a life estate in the land on which the saw mill 
stood, and that the action could not be maintained. Curtis y. Gardner, 457. 


6. A. granted to B., by deed, a narrow strip of land “for the purpose of 


enabling the grantee to erect a mill dam:” By the same deed, A. granted 
to B. “the right to build, upon the land of the grantor, a mill or factory, 
somewhere near the northwest corner of S. W.’s land; and also the right 
to dig a canal or trench from said mill dam to such mill as may be erected ; 
with the right of passing to and from said mill dam and mill, over the 
grantor’s land:” B. built a mill dam on said narrow strip of land, and 
also a mill near the northwest corner of S. W.’s land, but not on the land 
of A., and dug a cana] from said dam, partly through the land of A., to 
said mill, and, six years afterwards, entered upon A.’s land, through which 
the canal was dug, to repair and clear out the canal. Held, that said deed 
gave B. no right to dig a canal through A.’s land in any other place than 
that designated, namely, from said mill dam to a mill on A.’s land; and 
that A. might maintain an action of trespass against B. for entering on 
A.’s land to repair and clear out the canal, even though A. had acquiesced, 
for six years, in the building of the mill and the digging of the canal. 
Dickerson vy. Mizter, 217. 


. The proprietors of Canal Bridge granted to B. and others, by deed, a lot 


of land, in fee, to be held in trust for S. and others, and their associates, 
“for the purpose of the public worship of God, and the erection, on said 
premises granted, of a church or meeting-house for said worship, as also 
a house for a clergyman, and a school house.” ‘The following conditions 
were inserted in the deed: “ And this grant hereby made is upon the 
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express condition that the grantees, or cestuis que trust, or some of them, 
shall build and finish, within two years from the ninth day of November 
1822, on the lot hereby conveyed, a church or meeting-house for the public 
worship of God, and shall build and finish, within three years from the 
said ninth day of November, a suitable dwelling-house for the clergyman, 
and a school house, all on the lot hereby conveyed; and in case the said 
church or meeting-house, and parsonage house and schoo] house, shall not 
be built on said lot, and finished within the respective times above men- 
tioned, then the land hereby granted, with its appurtenances, is to revert 
to said Proprietors‘of Canal Bridge: And this grant is upon this further 
condition, that the land hereby conveyed shall be forever hereafter appro- 
priated to the maintenance and support of the public worship of God, as 
hereinbefore specified, and to no other uses or purposes whatever; other- 
wise, the same to revert to said corporation of the Canal Bridge, as above 
mentioned:” Afterwards, the grantors extended the time within which 
the school house might be built: B. and others conveyed said lot to S. 
and others, in trust for a religious society that had been incorporated, to 
be held on the same trusts and conditions that were expressed in the deed 
of the original grantors, made to B. and others: The meeting-house, 
parsonage house and school house were built on said lot, and were finished, 
to the satisfaction of the original grantors, within the times mentioned in 
their deed, and afterwards extended by them: Afterwards, another house, 
connected with the school house, was built on said lot, for the use of the 
preceptor of the school; a vestry and two shops were made in the base- 
ment of the meeting-house, and the shops leased for secular business; the 
land on which the parsonage house was built was mortgaged for a debt 
incurred in building on the whole lot ; the land on which the school house 
and preceptor’s house were built was leased for a long term to an incor- 
porated academy, and said academy mortgaged the same: The original 
grantors entered upon the land originally granted by them to B. and others, 
for breaches of the conditions in their deed of conveyance, and brought writs 
of entry to recover the whole land as forfeited by such breaches. Held, 
that the second condition in said original deed was repugnant to the pre- 
vious parts of the deed, and was void; and that the actions could not be 
maintained. Proprietors of Canal Bridge v. Methodist Religious Society 
and Wesleyan Academy, 335. ) 

3. County commissioners laid an aqueduct from a spring, through the lands 
of several persons, to the county buildings, and thereby diverted the water 
which before flowed to the works of S.: At or about the time when the 
aqueduct was laid, a lateral pipe was inserted in it, and water thereby 
conveyed to said works; but it did not appear by whose order or at whose 
expense the pipe was thus inserted: The commissioners afterwards caused 
the pipe to be cut off, and S. was thereby deprived of the use of the water: 
S brought an action against the commissioners, alleging, in one count, 
that they had diverted the water of the spring, and in another count, that 
they caused the pipe to be cut off: The commissioners, in their defence, 
gave in evidence a deed, executed after the aqueduct was laid, by S. and 
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others, through whose land it was laid, in which deed they recited that 1t 
had been laid with their consent, and acknowledged that they had received 
full satisfaction for all damages occasioned to their several lands by laying 
it, and in which they also granted to the county the liberty of entering 
upon their several lands, for the purpose of repairing, or relaying, or taking 
up said aqueduct, whenever the county commissioners, or any authorized 
agents of the county, might deem it necessary ; the county to pay to the 
owners of said lands such damages as should be thereafter occasioned by 
entering thereon for said purpose. Held, that this deed was a grant to the 
county of the entire use of the water of the spring ; that the whole dam- 
ages for such use had been received by 8.; that if the pipe was inserted 
in the aqueduct before the deed was executed, the right to continue it was 
relinquished by the deed ; that if the pipe was inserted after the deed was 
executed, it was either a trespass, or was done in pursuance of a parol 
license of the commissioners, which was revocable and had been revoked; 
and that in either case, the commissioners had a right to cut off the pipe. 
Stanwood v. Kimball, 526. 

9 R. conveyed to M. all the estates conveyed to R. by P., “excepting the 
chamber and bed room heretofore conveyed by said R. to A. L. B.; ex- 
cepting and reserving also to B. B. that she may continue to live in the 
dwelling-house herein conveyed, during her life, without paying any rent 
therefor:” M. conveyed all the estates conveyed to M. by R., “ except- 
ing the chamber and bed room owned by A. L. B., and excepting also the 
reservation to B. B. that she may continue to live in the dwelling-house 
belonging to the premises hereby conveyed, during her life, without pay- 
ing any rent therefor:” B. B. afterwards brought an action of trespass 
against I’. for breaking and entering her dwelling-house and disturbing 
her possession thereof. Held, that though B. B. could not show title in 
the house by a reservation in a deed between other parties, yet that the 
reservation to her, in M.’s deed to F., prevented the reserved part of the 
estate from passing to F., and that if M. did not interfere to prevent B. B.’s 
possession, but permitted her to occupy the house, her possession was law- 
ful and valid against all other persons, and that she might maintain tres 
pass, if her possession was violated. Held also, that though the descrip- 
tion, in the deeds, of that part of the house which was reserved, was 
uncertain, yet if B. B., at the time when M. conveyed to F., was in pos- 
session of that part of the house, upon which the trespass was alleged to 
have been committed by F., M. was disseized pro tanto, and that part did 
not pass to F’.; and that parol evidence was admissible to prove that B. B, 
had possession of that part, at that time. Bessom v. Freto, 523. f 


DEVISE. 
See WILt. 


; DOWER. 
A judge of probate has no authority, under the Rev. Sts. c. 60, § 3, to assign 
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dower to a widow in lands mortgaged by her husband. Inhabitants of 
Raynham v. Wilmarth, 414. 
See Morreages, 10. 12. 


DRAIN. 
See Easement, 2. 3. Miu, &c. 


EASEMENT. 


1. A declaration sufficiently shows, after verdict, that the action respects an 
easement on real estate within the St. of 1840, c. 87, § 1, by alleging that the 
plaintiff was seized and possessed of a mill, mill dam and water privilege 
on F’. Brook, and had a right to the use of the water in said brook for the 
raising of a head of water, and for the driving of his said mill, without 
molestation, and that the defendant erected, over and across said brook 
and another brook leading into the same above the plaintiff’s mill, a dam, 
in such an insecure, unskilful, loose and unworkmanlike manner, that after 
raising a great body of water in said stream, above the plaintiff’s mill, the 
defendant’s dam was carried away by reason of this improper and insecure 
construction, by means whereof a large and unusual quantity of water was 
let down upon the plaintiff’s dam and mill, whereby the same were greatly 
damaged, and a large quantity of sand was washed and thrown into the 
pond of the plaintiff, by which the same was much diminished in capacity 
for containing water, and his mill privilege thereby greatly reduced in 
value, and he was put to the expense of $200 for the repairs of the same, 
and was subjected to great loss by the interruption of the business of his 
mill. Soule v. Russell, 436. 

2. A right to empty a town drain upon the land of an individual cannot be 
acquired by twenty years’ use, unless the drain be one and the same, and 
the use thereof uninterrupted during that number of years: If the drain, 
during those years, be enlarged, deepened, and varied in its course and 
termination, the town cannot acquire such right, as against.the owner of 
the land, by using the drain less than twenty years after it is thus enlarged 
and altered. Cotton v. Pocasset Manufacturing Co, 429. 

3. So a person who enters a drain from his cellar into a town drain which is 
afterwards enlarged, deepened, and varied in its course and termination, 
and who subsequently deepens his cellar, and lays the drain therefrom 
deeper than it was before, and enters it into the altered town drain, cannot 
acquire a right thus to drain his cellar, by a use of the town drain for less 
than twenty years after it is altered. Jb. 


EQUITY. 


1. The owners of several estates, being jointly interested in the water power 
connected therewith, formed a company, and entered into an agreement, 
by indenture, in which each covenanted, for himself and his personal 
representatives or assigns, with the others and their respective personal 
representatives or assigns, and his and their respective estates, for the 
faithful performance of the conditions and provisions of said indenture, 
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“meaning and intending to create a lien upon and to bind” their “said 
estates, so far as” they might, “in law or equity, do the same, and” their 
“several heirs, executors, administrators, or assigns, so far-as said estates,” 
&c. were “concerned, and to the extent thereof, and no further, as fully 
and absolutely, and as far as” they might “do the same, either in law or 
equity, for the faithful discharge and fulfilment of all the liabilities of said 
company, and of the requirements and provisions of said indenture:” C., 
one of the parties to said indenture, having afterwards incurred expense, 
yursuant to the provisions of the indenture, for the purpose of increasing 
‘ye water power, in which all the parties to the indenture were jointly 
uiterested, brought a bill in equity against third persons, to whom some 
of said parties had conveyed their said estates, praying that they might be 
held to pay him their shares and proportions of said expense, and also 
praying for general relief. Held, that the indenture could not be so con- 
strued as to operate as 4 legal mortgage ; that it could be regarded only 
as an equitable mortgage ; that if it created any lien, implying a trust, it 
was a trust sui generis, in the nature of an equitable mortgage, of which 
the court has no jurisdiction; and that the bill must be dismissed. Clarke 
v. Sibley, 210. 


. H. made a written agreement with B. to convey certain real estate to B. 


within twenty days, and, before the expiration of twenty days, conveyed 
the estate to A.: B. brought a bill in equity against H. and A. for a 
specific performance of H.’s agreement, and alleged in the bill, that H. 
and A. unlawfully combined to defraud him, and that H. fraudulently con- 
veyed the estate to A., without consideration, and that A., before H.’s 
conveyance to him, had been informed, or had reason to believe, that H. 
had before contracted to convey the estate to B.: A., in his answer, 
denied that the estate was conveyed to him without consideration, or that 
there was any unlawful combination between him and H.; but he admit- 
ted that, before H. conveyed the estate to him, he had been informed, and 
that he believed, that H. had made some bargain with B. respecting said 
estate ; but that he had been informed that the bargain had ceased to be 
binding, and that H., when he conveyed the estate to him, informed him 
that he (H.) had good right to sell the same to him, and that he had no 
reason to believe, and did not believe or suspect, that H. was under any 
obligation, at the time when he conveyed the estate to him, (A.) to convey 
it to B. Held, that this answer put B. to the proof of the facts alleged in 
the bill; and that upon the answer, it did not appear that A. had such 
notice of H.’s agreement with B., as would entitle B. to a decree against 
A. for # conveyance of the estate to B. Buttrick v. Holden, 355. 


See ARBITRAMENT, &c. 1. Morreace, 9. Witt, 4. 


EVIDENCE. 


. On the trial of an indictment, which alleged that the defendant erected 


and maintained a building for the purpose of manufacturing’ neat’s-foot oil 
therein, and boiled and tried putrid meats, &c. therein, by 1aeans whereof 
noisome and offensive smells issued from the building, to the common 
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nuisance of the citizens, it appeared in evidence that noisome and offen- 
sive smells issued from other parts of the defendant’s premises, near the 
said building, by reason of the use made, near thereto, but not therein, of 
the materials boiled and tried in the building. Held, that the jury, in 
deciding whether the defendant was guilty of the offence charged in the 
indictment, could not take into account any offensive smells that did not 
issue from the building. Commonwealth v. Brown, 365. 

2. In an action to recover for labor, the plaintiff’s memorandum book, con- 
taining his charges against the defendant, all entered on one leaf, with 
no intervening charges, and though written with a pencil, is admissible in 
evidence, on his suppletory oath. Gibson v. Bailey, 537. 

3. In an action of trespass quare clausum fregit, the plaintiff, to prove his 
title to the close described in his declaration, offered in evidence an office 
copy of the levy of an execution thereon: The defendant thereupon 
produced the criginal levy, as returned on the execution, in which were 
material alterations and interlineations, affecting the boundaries of the 
land set off, and objected to the admission of the copy in evidence, until 
the plaintiff should explain and account for said alterations. © Held, that 
the copy was admissible, and that the burden of explaining and account- 
ing for the alterations was not on the plaintiff. Wilbur v. Wilbur, 405. 

4. On the trial of a real action, after the demandant had given evidence 
tending to show that the tenant’s deed of the demanded premises was not 
given to him on any pecuniary consideration, the tenant offered in evidence 
his attested note, given to his grantor a few weeks after the execution of 
the deed, and the testimony of the attesting witness, that when the note 
was given, he understood, from the conversation between the grantor and 
the tenant, that it was given on account of a mortgage on the demanded 
premises, and to pay the grantor’s debts, and that, when the note should 
be paid, the tenant was to have the demanded premises. Held, that this 
evidence was admissible, as part of the res gesta. Blood v. Rideout, 237. 

/ 5. A. conveyed land to B., reserving to himself a life estate therein: B.’s 
reversion was sold after his decease, and A. afterwards became the grantee 
thereof: A. then conveyed a part of said Jand, together with other land, 
to R. in fee, for the alleged consideration of $2000, and R. at the same 
time gave back a lease to A. of all the land so conveyed, for A.’s life: In 
a real action, brought by B.’s heirs, to recover of R. the land that once 
was B.’s, one question was, whether R. paid any pecuniary consideration 
therefor: R. gave in evidence a note given by him to A. for $700, and 
also introduced evidence tending to show that the note was given in pay- 
ment for the land conveyed to him by A. Held, that B.’s heirs could not 
give evidence of the value of the land, at the time when A. conveyed it 
to R., for the purpose of warranting the jury to infer that said note was 
given for A.’s life estate, and not for the whole fee simple. Jb. 

§. The Sts. of 1840, c. 84, and 1841, c. 20, which provide, that “where the 
fact of marriage is required or offered to be proved, evidence of general 
repute, cohabitation as married persons, or any other circumstantial or 
presumptive evidence, from which the fact may be inferred, shal be 
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competent evidence for consideration,” do not require that the evidence 
shou.d come from the members or connexions of the family of the parties 
whose marriage is in question: It may come from any person who knows 
the circumstances. Knower v. Wesson, 143. 

On the trial of an action to recover damages for injury done to the plain- 
tiff’s garden and nursery, by the smoke, heat and gas, proceeding from 
the defendant’s brick kiln, after two gardeners, who had much experience 
in raising and cultivating fruit trees, shrubs and plants, had testified to the 
particulars of the plaintiff’s injury, they were asked by the plaintiff, “ what 
was the amount of damage” caused by the injury to which they had before 
testified. Held, that these witnesses might give their opinion as to the 
amount of such damage. Vandine v. Burpee, 288. 

8. County commissioners ordered a road to be altered and repaired by a 
town, in a certain manner and within a certain time: The town chose a 
committee to superintend the alterations and repairs, and to contract for 
payment therefor: The committee put up the work, at auction, to the 
lowest bidder, and A. became such bidder, and did work on the road, for 
which he sued the town, in an action of indebitatus assumpsit: ‘The town 
gave evidence, in defence, that the committee, when they put up the work 
at auction, announced that the road was to be made more thoroughly and 
safely, in certain particulars, than was required by the order of the com- 
missioners, and that A. had not so made the road. Held, that A., for the 
purpose of showing that he performed his work on the road in good faith, 
might give evidence that he did not hear the announcement of the com- 
mittee, at the auction, but believed that he undertook to do the work on the 
road in the manner prescribed by the order of the commissioners. Snow 
v. Inhalitants of Ware, 42. 

9. In an action against a town to recover pay for repairing a road which the 
county commissioners had ordered to be raised four feet in a certain hol- 
low, the plaintiff may, for the purpose of proving that he had raised the 
road four feet, as ordered, and in good faith supposed that he had so raised 
it, give evidence that the commissioners, before they made the order, 
placed a stake in the ground, and stated that they should require the road 
to be raised as high as the top of the stake, and that the plaintiff had raised 
the road to that height. Ib. 

10. And in such action against a town, though the plaintiff did not finish his 
work within the time agreed on between him and the committee of the 
town, with whom he made the agreement, yet if the committee and other 
principal inhabitants of the town knew that he continued his work after 
the agreed time for finishing it had expired, and made no objection to his 
proceeding, the jury may infer that the town had waived the agreement as 
to time. Ib. 

11. H. signed a memorandum, as follows: “I have sold to R. four building 
lots; first two lots ninety feet front, depth about one hundred and fourteen 
and ninety six and a half; next two lots one hundred feet front, depth 
abont ninety two and:seventy six feet; all the above lots the same as laid 
dow on the plan: First two mentioned lots at five cents a fout; ne xt twa 
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lots at four and a quarter cents a foot:” R. brought an action against H., 
alleging in his declaration that he had tendered to H. twenty five per cent. 
of the price of said lots, and demanded a deed thereof; that he was ready 
to execute mortgages to H., to secure the other seventy five per cent. of 
said price, and that H. had refused to execute a deed: At the trial, R. 
offered parol evidence to prove that when said memorandum was executed, 
it was agreed between him and H. that one quarter part of the purchase 
money should be paid in cash, on the delivery of the deed, and that the 
other three quarters should be secured by notes and mortgages, and that 
the notes should be payable in one, two and three years, with interest 
yearly. Held, that this evidence was inadmissible, both because it would 
vary the written agreement, the legal effect of which was to pay cash on 
demand, within a reasonable time, and because it was offered in proof of 
the terms of a contract for the sale of land, contrary to the statute of frauds. 
Ryan v. Hall, 520. 

12. On the trial of an action brought by one town against another, to recover 
expenses incurred for the support of a pauper who was alleged to have 
acquired a settlement in the defendant town by residing there ten years 
together, and paying taxes for five of those years, it appeared that the 
pauper had removed to a third town, during the ten years, and remained 
there a short time, and then returned to the defendant town. Held, that 
the pauper’s statements, made immediately after his return, as to his in- 
tention, when he removed, could not be received in evidence: Aliter as to 
his statements, made after he formed the intention of removing, and at or 
about the time of his removal. Inhabitants of Salem v. Inhabitants of Lynn, 
544. 

13. By virtue of St. 1836, c. 273, which prohibits special pleas in bar, and 
allows all matters of defence to be given in evidence under the general 
issue, a defendant may give in evidence any matter set forth in his original 
specification of defence, although he files and also relies on another speci- 
fication puis darrein continuance ; such second specification not being a 
waiver of the first: The effect of that statute is, to give a defendant the 

- right to prove all matters existing at the time of the trial, which may be 
effectual in law to bar the plaintiff’s action. Shirley v. Shattuck, 256. 

14. When a defendant withdraws his specification of defence, and goes to 
trial on the general issue alone, neither the fact of his having filed and 
withdrawn the specification, nor the averments contained in it, can be 
given in evidence, or taken into consideration by the jury, for any purpose. 
Baldwin v. Gregg’, 253. 

15. In an action of assumpsit against a member of a corporation, brought 
by one of its creditors to recover money lent to it, evidence is not admis- 
sible to prove that the defendant informed other creditors, when they lent 
money to the corporation, that its members were individually liable for its 
debts, and showed them a by-law of the corporation imposing such lia- 
bility. T'rustees of Free Schools in Andover v. Flint, 539. 


See Arrorney, 1. Birt or Lavine. Ram Roap Corporation, 9 
Stanper, 2. Taxes, 4. Usage. WITness. 
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EXCEPTION. 
See Deen, 3. 4. 9. 


EXECUTOR AND ADMINISTRATOR. 


1 C., by his last will, gave to his wife the interest and income of $1000, 
and to his daughter the use and income of $1000, during her life: After 
making other devises and bequests, he devised and bequeathed the residue 
of his property, real and personal, to his daughter and her children, and to 
his grandson, in equal shares, subject to the rights and directions after- 
wards given, by the will, to the executor therein named, and subject to the 
payment of his (C.’s) debts: He then appointed T. his sole executor, and 
authorized him to sell and convey such of his (C.’s) property, as in T.’s 
judgment would best promote the interest of all concerned, to raise the 
$2000 for the use of C.’s wife and daughter, and to pay his debts: T. 
declined to act as executor, and D. was appointed administrator of C.’s 
estate, with the will annexed: C.’s widow waived the provision made for 
her by the will, and dower was assigned to her: D., under his appoint- 
ment as administrator, and by no other authority, sold and conveyed C.’s 
real estate, for the purpose of raising money to pay C.’s debts and the 
legacies given by his will. Held, that D. had no authority to sell the tes- 
tator’s real estate, and that the sale and conveyance thereof by him were 
void, as against the testator’s heirs. T'ainter v. Clark, 220. 

2. The St. of 1783, c. 36, § 17, which prescribed the form of the oath to be 
taken by an administrator, executor or guardian, who had obtained a legal 
order or license to sell real estate, did not, like St. 1817, c. 190, § 11, re- 
quire that the oath should be taken before fixing on the time of sale. 
Blood v. Hayman, 231. 

3. Though an administrator, who obtains license to sell nis intestate’s real 
estate, cannot lawfully be himself the purchaser, either directly or indi- 
rectly, and though, if he so becomes the purchaser, the heirs of the intes- 
tate may avoid the sale, yet the estate, so sold and purchased, passes to 
the grantee, by the administrator’s conveyance thereof, subject to be de- 
feated by the heirs; and if it is afterwards sold and conveyed, for a valuable 
and full consideration, to a bona fide purchaser, who had no notice that it 
had been bought, at the administrator’s sale, for the administrator’s benefit, 
such purchaser will hold it against the heirs of the intestate. Jb. 

4, By the Rey. Sts. c. 65, §§ 11, 14, the sale, by an administrator, of real 
estate mortgaged to his intestate, and of the debt secured by the mortgage, 
is required to be by license of the probate court, obtained in the manner 
required, by Rev. Sts. c. 71, although neither the intestate nor the admin- 
istrator has taken possession of the estate. Ex parte Blair, 126. 

5. When the same person is executor of a will and guardian of a minor to 
whom a legacy is given by the will, he holds the amount of the legacy in 
his capacity of executor, and not as guardian, until he settles an account 
of his administration, in the probate court, crediting himself, as executor, 
with the legacy, and charging himself therewith, as guardian: Until 
such account is allowed by a decree of the probate court, an action cannot 
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be maintained against him and his sureties on his guardianship bond, for 
neglect to pay the legacy ; but an action may be maintained against him 
and his sureties on the bond given by him as executor. Conkey v. Dickin- 
son, 51. 


FRAUDS, STATUTE OF. 


fh. H., a broker, whose business was to buy and sell fish, as well for him- 
self as for others, was authorized by S. & Co. to buy fish for them, and 
bargained with F. for a quantity of fish, intending to buy for S. & Co., 
but not intimating to F. that he was not buying for himself, and made this 
written memorandum of the bargain: ‘“ October 21st 1846. F. agrees to 
sell H. his fare of fish, at $2°50 per quintal, as they lay, or to go on flakes 
one good day, at $2-622; and to have the refusal of them until Friday 
evening, 23d instant:” H. gave notice to F., before Friday evening, that 
he would take the fish at $2-624, they to be Hae on flakes one good day: 
F’, refused to deliver the fish to H., and 8, & Co. brought an action against 
F’. for breach of the bargain. Held, that the case was within the statute 
of frauds, and that the action could not be maintained. Shaw vy. Finney, 
453. 

%. A sale at auction is within the statute of frauds, and the auctioneer is the 
agent of the buyer and the seller, and his memorandum takes a case out 
of the statute, as well where lands as where chattels are sold: But his 
memorandum must refer to the conditions of sale, and must state the 
material terms of the agreement, or the case will be within the statute. 
Morton v. Dean, 385. 

3. An auctioneer, on selling real estate to S. D. at auction, after reading or 
exhibiting written conditions of sale, made this memorandum in writing: 
** Sale, on account of Messrs. Morton and Dean, assignees of the ‘Taunton 
Iron Company, of the real estate, nail works, water privilege, buildings 
and machinery, agreeable to the plans and schedule herewith. Sale to 
Silas Dean for $30,300. April 5th 1843.” Held, that as this memoran- 
dum did not contain nor refer to the conditions of sale, it did not take the 

~ case out of the statute of frauds. Ib. 

4. An oral promise of a member of a corporation to pay its debts will not 
bind him; such promise being within the statute of frauds. Trustees of 
Free Schools in Andover v. Flint, 539. 


See Evipence, 11 


FRAUDULENT CONVEYANCE. 
See PARTNERSHIP, 


GOODS SOLD AND DELIVERED 


See Usaae. 


GUARANTY. 
See Promissory Nors, 2. 
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GUARDIAN. 
See Executor, &c. 5, 


HIGHWAY. 
See Way. 


HUSBAND AND WIFE. 
See Mecuanics’ Lien. Tenant 1n Common. 


IMPROVEMENTS. 
See Partition, 2. 


IMPOUNDING CATTLE. 


B. took up beasts doing damage on his land, and impounded them. in his own 


~ 


Ll. 


enclosure for several hours, and then drove them towards the town pound, 
and delivered them, in the highway near the pound, to the pound keeper, 
(who was also a field driver,) as cattle taken doing damage, but did not 
leave with the pound keeper a written memorandum, as required by the 
Rev. Sts. c. 113, § 6, stating the cause of impounding and the sum that he 
demanded for the damage done: The pound keeper put the beasts into 
the pound, and gave the owner the notice required to be given by field 
drivers when they impound beasts taken up for going at large contrary to 
law. Held, that B. became a trespasser ab initio, by failing to leave with 
the pound keeper the written memorandum required by law, and was 
answerable to the owner of the beasts in an action of trespass for taking, 
driving away and detaining them. Sherman v. Braman, 407. 


INFANT. 


. An infant cannot be held to pay for grain furnished for horses owned by a 


firm of which he was a member, though the horses were employed in the 
usual business of the firm, and though he was emancipated by his father. 
Mason v. Wright, 306. 

An infant bought goods, that were not necessaries, and the sellers, three 
days before he came of age, brought an action against him for the price, 
and attached the goods on their writ: The goods remained in the hands 
of the attaching officer, at the time of the trial of the action, and the de- 
fendant gave no notice to the plaintiffs, after he came of age, of his inten- 
tion not to be bound by the contract of sale. Held, that there was not a 
ratification of the contract of sale, by the defendant, and that the action 
could not be maintained. Smith v. Kelley, 309. 


See Bastarpy Process, 2. 3. 


INSOLVENT DEBTORS. 
A creditor who proves his claim against his debtor, under proceedings in 
insolvency, and also the costs which had accrued in a suit commenced on 
the claim before proceedings in insolvency were instituted, and receives a 


INDEX. 577 


dividend on the claim, and also such costs in full, is not thereby estopped 
to contest his debtor’s discharge under the insolvent laws, by showing that 
it is void on any of the grounds upon which those laws provide that it 
shall be of no effect. Morse v. Reed, 62. 

2. The provision in St. 1841, c. 124, § 3, that the assignee of an insolvent 
debtor, in certain cases, may recover, from a creditor of such debtor, the 
property, or the full value of any property, assigned, sold, transferred or 
conveyed to the creditor by such debtor, with intent to give a preference 
to the creditor, does not extend to money paid by such debtor, though 
paid with intent to prefer the creditor: Money paid by such debtor, with 
such intent, cannot be recovered back by his assignee, by virtue of said 
statute, although the creditor, when he received the money, also purchased 
goods of such debtor, knowing him to be insolvent. Wall v. Lakin & 
Choate, 167. 

3. Though the first publication of notice, by a messenger, that a warrant 
under the insolvent law has issued against a debtor whose goods are 
attached on mesne process, be not made till after judgment is rendered 
against the debtor, yet if it be made before the goods are taken in execu- 
tion, the attachment is dissolved, and the bailee, to whom the attaching 
officer had delivered the goods, upon a promise to return them to him, is 
discharged from the obligation of his promise. Andrews v. Southwick, 530 


INSOLVENT ESTATES. 
See Lien. Morraager, 7. 8. 


INSURANCE. 
See Ram Roap Corporation, 2. 


INTEREST. 


A. indorsed several notes to B., which were payable in two, three, and more 
years from date, with interest, and gave B. a written promise to pay him 
annual interest on the notes, if the makers should not pay it: As the 
notes became payable, B. received payment from the makers, who refused 
to pay annual interest thereon: After all the notes were paid, B. brought 
an action against A. to recover the difference between the amount of 
annual interest and the interest which had been paid to him. Held, that 
the action could not be maintained. Henry v. Flagg, 64. 


See Assumpsit, 3. 


JUDGMENT. 


The provisions in Rev. Sts. c. 92, §§ 12, 13, that when service is made on 
part only of the defendants who are jointly sued on a contract, the suit 
may proceed against those on whom service is made, and that the judg- 
ment recovered in such suit, while it remains unsatisfied, shall not bea 
bar to a subsequent suit brought against the other joint contractors, apply 

VOL. XIII. AQ | 


578 INDEX. 


as well to a judgment recovered in another State, as to a judgment 
recovered in this Commonwealth. Shirley v. Shattuck, 256. 


See Limrrations, 2. 


JUROR. 


A person called as a juror, on the trial of an indictment, who, upon exami- 
nation on oath, according to the provision of the Rev. Sts. c. 95, § 27, 
answers that he has formed and expressed an opinion that the statute, on 
which the defendant is indicted, is in force, and was constitutionally en- 
acted, is not thereby shown not to stand indifferent in the cause: And 
after he has made such answer, the court will not allow him to be asked 
whether he can give due weight to, and be fairly influenced by, the argu- 
ments of the defendant’s counsel against the opinion so formed and ex- 
pressed. Commonwealth v. Abbott, 120. 


JURY. 


See Ram Roap Corporation, 3-8. 


LANDLORD AND TENANT. 


. If a lessee, to prevent being actually expelled from the demised premises, 
yields the possession thereof, and attorns, in good faith, to one who has a 
title paramount to that of the lessee and his lessor, and also a right to 
immediate possession, this is equivalent to an actual ouster, and is a good 
defence to an action, brought by the lessor against the lessee, for rent. 
Morse v. Goddard, 177. 

2. A landlord gave a tenant of a store three months’ notice to quit, and at 
the end of three months, upon the tenant’s saying that it would be a great 
accommodation to him to remain in the store a while longer, so that he 
might sell off his old goods, without removing them, the landlord told him 
he might remain in the store a while longer: After the tenant had re- 
mained in the store sixteen days, the landlord brought an action against 
him, on the Rey. Sts. c. 104, to obtain possession. Held, that if the parties 
agreed that the tenant should occupy the store for a short though indefi- 
nite period, after the time limited in the notice, with a view to the con- 
venience of the tenant, such agreement was not a waiver of the notice 
and a renewal of the tenancy, and that the landlord might maintain the 
action, without giving the tenant any further notice to quit. Babcock v. 
Albce, 273. 

3. A landlord, to whom rent was payable monthly, gave notice to the tenant, 

on the Ist of November, to quit “for the non-payment of rent:” On the 

same day, the tenant tendered to the landlord the amount of several 
months’ rent; but it did not appear whether the tender was before or after 
the.service of the notice: When the tender was made, the landlord said 
he did not wish to take the money, as repairs had been made by the tenant, 
and he did not know what balance was due; and he told the tenant that 
he need not quit the premises, and that-;when he (the landlord) should come 
again, he would see what the balance was, and would settle: After the 


— 
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tenant had continued in possession six or seven weeks, the landlord brought 
an action against him on the Rev. Sts. c. 104. Held, that the landlord, 
under the notice given. by him, could recover only on the ground of non- 
payment of rent; that if the tender was before notice given, and the land- 
lord declined to receive the money, for the reason given by him, then the 
rent was not in arrear, within the meaning of the law, and the landlord 
could not recover on that ground; that if the tender was after notice given, 
and the landlord declined to receive the money, and told the tenant that 
he need not quit, this was a waiver of the notice and a renewal of the 
tenancy, and the landlord could: not recover on that notice. T'ultle v 
Bean, 275. 
See Promissory Nore, 4. 


LIBEL. 


he publication of a false and malicious libel has always, by the common 
law of Massachusetts, been an offence punishable by indictment. Com- 
monwealth v. Chapman, 68. 


LIEN. 


A. ordered goods to be packed and forwarded to F. & Co., commission mer- 
chants, to whom he owed a balance, on account, and wrote a letter of 
advice, enclosing an invoice, but died before the letter was mailed or the 
goods had left his premises, and his son, on the day after his death, for- 
warded the letter and the goods, and F. & Co. sold them, and gave credit 
for the proceeds, in reduction of their balance against A., whose estate 
was insolvent. Held, that F. & Co. had no lien on these goods, for the 
balance of their account against A., and that they must pay over the said 
proceeds to A.’s administrator. Farnum v. Boutelle, 159. 


See Equity, 1. Mecuanics’ Lizn. Morreace, 1. Trover. 


LIMITATIONS, STATUTE OF. 


1. M. made a note payable to his own order, and at the same time indorsed 
it in blank, and delivered it to G. for G.’s own use: M_.’s signature to the 
note, and his indorsement and delivery thereof to G., were in the presence 
of an attesting witness: G. afterwards transferred the note to H. by de- 
livery, under the blank indorsement: More than six years after the note 
was payable, H. brought an action thereon against M. Held, that the 
action was barred by the statute of limitations, not being within the Rev. 
Sts. c. 120, § 4, which except from the statute bar “any action brought 
upon a promissory note which is signed in the presence of an attesting 
witness, provided the action be brought by the original payee, or by his 
executor or administrator.” Houghton v. Mann, 128. 

2. The police court of Lowell is a court of record, within the meaning of 
the Rev. Sts. c. 120, § 1, and actions on its judgments are not barred by 
the six years’ limitation. Bannegan v. Murphy, 251. 


LORD’S DAY. 
See Action. 
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MAINTENANCE AND CHAMPERTY. 


A. had an interest in the exclusive use, in Manchester, (N. H.) of a certain 
patent machine, and B. had an interest in the exclusive use of the same 
machine in Lowell: S, was using said machine, in Manchester, without 
right: A. gave to B. a power of attorney, authorizing him to take such 
steps, in A.’s name, as B, might judge to be necessary or expedient, by 
suit at law or otherwise, to prevent S. from using, letting or selling said 
machine, in Manchester, and also authorizing B. to sell to 8S. the right to 
use said machine in Manchester: And by a parol agreement between A. 
and B., B. was to have, as his compensation for his services under said 
power of attorney, one half of what he should recover or receive of 8S. : 
B. rendered services, under said power, for which he was entitled, by said 
parol agreement, to twenty five dollars: A. afterwards assigned his right 
to the use of said machine to C., with notice of B.’s claim on A., and with 
authority to C. to revoke said power of attorney given to B., upon paying 
B. twenty five dollars: C. promised B. to pay him said sum, and B. con- 
sented to the revocation of the power of attorney: B. afterwards brought 
an action against C., to recover said sum of twenty five dollars. Held, 
that the parol agreement between A. and B. was not illega] and void on 
the ground of maintenance and champerty, but was a valid agreement; that 
C.’s promise to pay B. said sum was on a good and sufficient consider- 
ation; and that the action could be maintained. Call v. Calef, 362. 


MANUFACTURING CORPORATION. 


1. The directors of an insolvent manufacturing corporation have authority 
to convey all the property of the corporation to one of its creditors, upon 
condition that he shall apply the property to the payment of his claim, and 
pay over the surplus, if any, to the treasurer of the corporation: And 
such conveyance is not fraudulent, as against other creditors, by reason 
of its tendency to give a preference. Sargent v. Webster, 497. 

2. Unless the by-laws of a manufacturing corporation, or a statute, expressly 
provide otherwise, the same person may be treasurer and director, and a 
majority of the directors constitute a quorum, and a majority of the 
quorum have authority to decide any question upon which they can 
act. Ib. 

3. It is not necessary that the president of a manufacturing corporation 
should be present at a meeting of the directors, in order to authorize them 
to transact business. Jb. 

4, When a part only of the directors of a manufacturing corporation attend 
a directors’ meeting, and transact business, it is not necessary to the valid- 
ity of their transactions that it should appear that the absent directors had 
notice of the meeting: If the contrary do not appear, the legal pre- 
sumption is that they had notice. Jb. 

5. The directors of a manufacturing corporation voted that an assignment 
of all the property of the corporation should be made to S., one of the 
stockholders, (who was liable for a large amount, as indorser for the cor- 
poration,) for the payment of his indorsements, and authorized the treasurer 
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to make such an assignment, and sign it as treasurer: The directors, at 
the same time, voted that a bond should be taken of S., conditioned that 
the proceeds of the assignment should be applied to the payment of his 
indorsements, and that the surplus, if any, should be paid over to the treas- 
urer, for the benefit of other creditors: ‘The treasurer made a deed of 
release and quitclaim to S. of all the property, real and personal, of the 
corporation, and constituted 8. the attorney of the corporation, to sue for 
and recover all money due, and all property belonging, to the corporation: 
To this deed the treasurer signed his own name, and affixed his own seal, 
declaring that he acted as treasurer and agent of the corporation, and was 
duly authorized: §S. gave a bond to the corporation, with a condition 
conformed to the aforesaid vote of the directors, and also gave to the 
treasurer a power of attorney, authorizing him, in the name of S., to settle 
all accounts and demands of the corporation against all persons, and to 
sell and dispose of all the property of the corporation, and receive pay- 
ment therefor, as S. might himself do: Afterwards, another creditor of 
the corporation attached part of the personal property assigned to S., as 
the property of the corporation, and 8. brought an action of replevin 
against the attaching officer. Held, that the personal property of the Silk 
Company passed to S., by the assignment; that he was entitled to the 
property attached; and that the question, whether that property, though 
belonging to S., might lawfully be attached, under the Rev. Sts. c. 38, § 30, 
for the debt of the corporation, was not open to the officer. Jb. 


MARRIAGE, PROOF OF. 


See Evipence, 6. 


MECHANICS’ LIEN. 


1. A wife, by joining with her husband in a written contract with a mechanic 
for furnishing labor or materials for erecting a building on her land, does 
not thereby create a lien on her estate in the land for the amount due to 
the mechanic for such labor or materials, under the Rev. Sts. c. 117, and 
therefore cannot properly be joined with her husband in a petition, by the 
mechanic, that the land may be sold for a breach of such contract: But 
such contract creates a lien on the husband’s estate in the land, and if she 
be joined in such petition, the petitioner may discontinue as to her, and 
proceed against the husband for a sale of his estate in the and. Kirby 
v. Tead, 149. 

2. By a written contract with a mechanic, made by a husband and wife, for 
the erection of a building on the wife’s land, it was provided that the last 
payment, of $430, to the mechanic should be made “upon the entire ful- 
filment of the contract, in all its parts, on or before the first day of May” 
1844: There was also a provision in the contract, that if any difficulty 
should arise between the parties, in the construction or execution thereof, 
it should be submitted to the decision of two housewrights: The build 
ing was not completed on the first day of May 1844, but was completed 
on or before the tenth day of June following: A difficulty arose between 
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the parties, as to the construction and execution of the contract, and they 
submitted the matter, on the twelfth day of June 1844, to two house- 
wrights, who decided, on the fourteenth day of said June, that the husband 
and wife should pay to the mechanic a balance less than $430; and on 
the thirteenth day of December 1844, the mechanic filed a petition that 
the land on which the building was erected might be sold, and the pro- 
ceeds of the sale be applied to the discharge of the balance found due to 
him by the housewrights. Held, that the mechanic’s lien on the husband’s 
estate in the land was not dissolved at the time of the filing of the petition, 
by virtue of the provision in Rev. Sts. c. 117, § 3, that “the lien shall be 
dissolved at the expiration of six months after the time when the money 
due by the contract, or the last instalment thereof, shall become payable, 
unless a suit for enforcing the lien shall have been commenced within the 
said six months.” Jb. 

3. At the time when a husband and wife made a contract with a mechanic 
to furnish labor and materials for the erection of a building on the wife’s 
land, they had not had a child born alive; but after the mechanic filed a 
petition that the land might be sold for breach of the contract, pursuant 
to the Rev. Sts. c. 117, they had a child born alive. Held, that the me-— 
chanic’s lien extended to the husband’s estate in the land as tenant by 
the curtesy initiate. Ib. 


MILL AND MILL DAM. 


1. A., the owner of land and mills on a stream above the land and more 
ancient mill of B., on the same stream, raised his mill dam higher than it 
formerly was, and kept back the water as long as was necessary to fill his 
mill pond, and no longer, whereby B.’s- mill was temporarily stopped. 
Held, that this was not an unreasonable use of the stream by A., and that 
B. had no cause of action against him. Pitts v. Lancaster Mills, 156. 

2. It seems, that when a cellar is flowed by water which is set back through 
the drain therefrom, by the raising of a mill dam, the remedy, if any, of 
the owner of the cellar, is under the mill act, (Rev. Sts. ce. 116,) and not 
by action at common law. Cotton v. Pocasset Manufacturing Co. 429. 

3. When a drain is made to discharge itself upon private land, without the 
owner’s consent, and he has not acquiesced for twenty years, he is not 
liable to an action at Jaw, nor to the process prescribed by the mill act, 
for raising a mill dam on his land, and thereby obstructing the drain and 
flowing the cellars connected with it. Id. 

4 A mortgagee of land and a mill thereon, who enters on the mortgaged 
premises, and causes the tenant thereof, who is in possession under a parol 
lease from the mortgagor, to attorn, is an occupant of the mill, within the 
meaning of the Rev. Sts. c. 116, § 24, which give an action “ against the 
person who shall own or occupy the mill at the time the action is brought,” 
to recover annual or gross damages awarded to the plaintiff for the flow- 
ing of his lands by the dam of the mill, although such mortgagee does not 
enter upon the premises for the purpose of foreclosing the mortgage 
Abbott y. Upham, 172. 

See Deep, 3-6 
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MONEY HAD AND RECEIVED. 
See Assumpsit, 1. Promissory Nore, 6. 


MORTGAGE. 


Of Personal Property. 


1 A. sold certain personal property to B., as stock for a tannery, and took a 
note therefor, payable in four months, with interest annually ; and B., to 
secure the note, made to A. a mortgage, which was duly recorded, of the 
same and other property, and also of whatever stock, of every description, 
that might thereafter belong to B., wherever situated, and whether manu- 
factured or not, or whether at market or not, or the proceeds of the same, 
if sold, and all leather that might thereafter be manufactured from the 
proceeds of property then on hand, and in whatever shape it might there- 
after exist, so that the then existing and the future property and earnings 
of B.’s tan works might stand conveyed, pledged, and hypothecated to A. 
Held, that A. had no legal or equitable lien on any property which was 
not in existence at the time of the mortgage, but which afterwards came 
into B.’s hands, unless he had done some act by which he obtained posses- 
sion of that property; and that, as he had done no such act, and as A.’s 
property, acquired subsequently to the mortgage, had been assigned under 
St. 1838, c. 163, B. could not, under § 3 of that statute, require that such 
property should be sold, and the proceeds applied towards the payment of 
A.’s note to him. Moody v. Wright, 17. 

2. A master in chancery, after reciting that attachments had been laid on 
the estate of an insolvent debtor, by A. and B., and by certain other per- 
sons whose names were to him unknown, passed an order that said attach- 
ments should survive, according to the provision of St. 1841, c. 124, § 5; 
that the assignees should have power to proceed with the suits in which 
the attachments were made; and that the messenger should give notice 
to the attorneys in said suits, and to the attaching officers, by serving them 
with an attested copy of said order: Such service was made on all the 
attaching officers, and on the attorney of C., an attaching creditor who was 
not named in the order. Held, that C.’s attachment survived, and that the 
assignees had authority to proceed with C.’s suit against the insolvent 
debtor. Denny v. Lincoln, 200. 

3. It seems, that actual notice to a creditor, of an unrecorded mortgage of the 
personal property of his debtor, does not debar him from taking such prop- 
erty by attachment or execution: But if any notice will debar him, it 
must be notice that is full, clear and explicit, so as to designate the specific 
property bound by the mortgage, by marks and numbers, or other descrip- 
tion, capable of identifying it; especially when it is left in the possession 
of the mortgagor: The notice must express the sum for which the prop- 
erty is bound, and must give substantially the same information as would 
be given by an inspection of the mortgage deed. 1b. 

4, When mortgaged goods are attached, and the mortgagee makes demand 
on the attaching officer to pay the mortgage debt, according to the 
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provisions of the Rev. Sts. c. 90, and the officer does not make payment 
within twenty four hours, the mortgagee becomes entitled to the immediate 
possession of the goods, and may maintain an action of trover against the 
officer, although the mortgage was made to secure a note payable on de- 
mand, and the mortgagee had never demanded payment of it, and although 
the mortgagor was entitled, by a provision in the mortgage, to retain pos- 
session of the goods until condition broken. Alden v. Lincoln, 204. 

5. A. mortgaged goods, with a provision that he might retain possession 
thereof until the condition of the mortgage should be broken, and after 
wards, before the mortgage was recorded, formed a partnership with B., 
and put the goods into the partnership stock, and he and B. treated them | 
as partnership property: After the partnership was dissolved, and after 
the mortgage was recorded, A. conveyed the goods to B. in trust to pay 
the partnership debts, and they were subsequently attached by creditors 
of the partnership, before breach of the condition of the mortgage. Held, . 
that the mortgagee’s property in the goods was not divested, and that he | 
might demand, of the attaching officer, payment of the mortgage debt, . 
and thereby entitle himself to all the rights given to a mortgagee by the 
Rev. Sts. c. 90. Ib. | 

6. When personal property is mortgaged, without a delivery thereof to the 
mortgagee, and the mortgage is not recorded, a party who buys the prop- . 
erty of the mortgagor, and takes possession of it, though he has knowledge 
of the mortgage, will hold the property against the mortgagee. Travis v. 
Bishop, 304. Shapleigh v. Wentworth, 362. 

7. When a debtor, who has mortgaged personal property to secure a debt, 
dies insolvent, the mortgagee cannot prove his debt in full, before com- 
missioners appointed to examine the claims against the deceased’s estate, 
unless he first waives his mortgage; but if he applies the amount of the 
mortgaged property towards the discharge of his claim, and a balance is 
left unpaid, he may prove such balance before the commissioners, Far- 
num v. Boutelle, 159. 

8. A. mortgaged to F, certain machinery owned by A. & B. in common, to 
secure payment of $2500: F. assigned the mortgage to F. & Co., and 
B. sold his interest in the machinery to F’, & Co.: A. used the machinery, 
until his death, in manufacturing cotton goods, which he sent to F. & Co., 
to be sold by them on commission, and on which they made advances to 
him: When A. first sent goods to F. & Co. for sale, they charged said 
$2500 to him, in the account kept by them with him, and when they for- 
warded the account, they wrote to him that they should consider the mort- 
gage in force, as collateral security: This charge was never withdrawn 
from F. & Co.’s account with A., though they rendered accounts current 
semiannually till his death, and the credits given to him amounted, in the 
aggregate, to $74,000; the balance of each account, however, being 
against him: After his death, his estate was represented to be insolvent, 
and his administrator sold, at auction, “all the right, title and interest A. 
had in the machinery” aforesaid, to P., one of the firm of F. & Co., who 
stated, at the auction, that he hada valid mortgage thereon, upon which 


Se . 


INDEX. 585 


nothing had been paid: F. & Co. afterwards presented their claim fo 
said $2500, for proof and allowance, to the commissioners appointed to ex- 
amine claims against A.’s estate, and contended that said mortgage was 
discharged, by being charged in account as aforesaid. Held, that the 
mortgage was in full force; that P. purchased only an equity of redemp- 
tion; and that the claim for said $2500 could not be legally proved against 
A.’s estate. Ib. 


Of Real Estate. 


9. A. and B., in 1827, mortgaged land to C. and D. jointly, to secure one 
note made by A. and B. to C., and two notes made by them to C., which 
were signed by D. as their surety: D. paid these two notes, and after- 
wards, viz. in 1834, C. and D. brought an action on the mortgage, and 
recovered judgment for possession of the mortgaged lands, unless A. and 
B. should pay the amount on the other note: Execution issued on said 
judgment, but was never put into the hands of an officer, and C. never 
took possession of said lands: In 1840, D. recovered judgment, and took 
out execution thereon, against A. and B., for the amount oF the two notes 
which he paid for them, as their surety ;. caused their right to redeem said 
lands to be sold on said execution; became the purchaser thereof, entered 
into possession of said lands, and had exclusive possession thereof more 
than three years: The note which was not signed by D., as surety, was 
never paid to C., and his administrators brought a bill inequity against D. 
for relief. Held, that C. and D. were tenants in common of the legal 
estate in said Jands; that the court had jurisdiction in equity; that an 
account should be taken of the sum due on the unpaid note; that upon 
payment of such sum by D. to C.’s administrators, D. would be entitled 
to hold the mortgaged lands; and that if D. should not pay such sum to 
them, they would be entitled to a decree for the possession of said lands. 
Root v. Stow, 5. 

10. A. mortgaged one parcel of real estate to B., and another parcel to C., 
and A.’s wife released her right to dower in both parcels: A.’s equity 
of redemption was conveyed to G., who mortgaged it to N.: A. died, 
and J., his heir at law, took an assignment of the mortgages made to B. and 
C., and dower therein was set off to A.’s widow, who had released her right 
of dower, as if no mortgage had been made. Held, on a bill in equity 
brought by N. against J. and the widow, that the assignment of dower 
was not binding on N., as the widow had no right of dower, as against N., 

_ without contributing her portion towards the redemption of the first two 
mortgages; and that N. had a right to redeem those mortgages, on paying 
what was due thereon, deducting rent and profits, and to have an assign- 
ment thereof made to him. JViles v. ye, 135. 

11. Under Sé. 1840, c. 87, § 1, and Rev. Sts. c. 107, § 3, the question, whether 
a writ of entry is brought for the foreclosure of a mortgage, depends on 
the case, as disclosed by the proof, and not on the form of the writ, 
Blanchard v. Kimball, 300. 

12. A writ of entry tc foreclose a mortgage may be maintained, and a 
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conditional judgment rendered, against a widow who is in possession of 
mortgaged lands, assigned to her as dower by a judge of probate, though 
the judge had no authority to assign dower to her. Inhabitants of Rayn- 
ham v. Wilmarth, 414. 


See Equity, 1. Mutu, &c. 4. 


NOTICE TO QUIT. 


See Lanptorp AND TENANT, 2. 3. 


NUISANCE. 
See Evipence, 1. Way, 1. 


OUSTER. 


See Lanpiorp anp Tenant, 1. 


PARISH. 


1. Before there was any parochial organization in the town of Wareham, and 
while parochial business was transacted by the inhabitants of the town, in 
town meetings, the St. of 1825, c. 121, authorized the town to make sale 
of certain lands “originally appropriated for the support of the regular 
administration of gospel ordinances therein, and to be exclusively devoted 
to that purpose ;” and directed that at the annual town meetings thereafter 
held in March or April, three or more persons should be elected trustees 
of the fund to be raised by such sale, who should invest the proceeds of the 
sale in some productive fund, and “annually appropriate the income 
thereof, according to the original intention of said town when the lands 
aforesaid were laid out and appropriated:” In 1826, said lands were sold, 
and in 1827 and 1828, the town elected trustees, who invested the proceeds 
of the sale, as required by said statute: In February 1828, the first parish 
in Wareham was organized, and several other parishes were afterwards 
organized in Wareham: In 1828 and ever afterwards, said first parish 
annually elected trustees of said fund, to whom it was transferred, and 
who invested it, in the name of the “Trustees of the Ministerial Fund in 
Wareham,” in shares in the capital stock of Wareham Bank, and appro- 
priated the income to the use of said parish: No trustees were elected 
by the town, after 1828, until 1844: In 1844 and the two following years, 
trustees were again elected by the town, and in 1846, the town voted to 
request said trustees to collect the interest on the ministerial fund and 
divide it among the several religious societies in the town, in proportion 
to their population; and said trustees brought an action against the Ware- 
ham Bank to recover the dividends declared on the aforesaid shares stand- 
ing in the name of the “Trustees of the Ministerial Fund.” Held, that 
the lands were holden by the town in its parochial capacity, and that the 
proceeds of the sale thereof were holden in the same capacity, until the 
separate organization of the first parish; that upon such organization of 
the first parish, the fund, in which those proceeds were invested, became 
the property of said parish, and were subject to its control; that the St 
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of 1825, c. 121, was not intended to change, and did not change, the lega) 
character of the fund, and vest it in the town in contradistinction to the 
first parish; that the direction to the town to elect trustees was applicadle 
to the town only while it acted in its parochial capacity; and that the 
parish, when separately organized, had the sole authority to elect trustees 
to manage the fund; and that the action could not be maintained. T'obey 
v. Wareham Bank, 440. 

2. The omission of a parish, for one year, to elect parish officers, does not 
necessarily operate as a dissolution of the parish; and if it did, the parish 
property would not therefore vest in the town, although the town held the 
property, in its parochial capacity, before the parish was separately or- 
ganized. Ib. 

3. A parish, as well since as before the repeal of St. 1789, c. 19, by St. 1826, 
ce. 143, is legally capable of taking and holding gifts, devises and bequests 
of real and personal property, for the purpose of maintaining and support- 
ing schools. White v. South Parish in Braintree, 506. 

4, In 1829, A., B. and C., and their associates, were “incorporated as a re- 
ligious society and body politic and corporate, with all the powers, privi- 
leges and immunities, and subject to all the liabilities of parishes according 
to the constitution and laws of this Commonwealth ;” and said society was 
authorized “to hold and possess, by grant, gift, devise or otherwise, real 
and personal estate, for the purpose of supporting public worship, and 
other parochial charges.” Held, that the act of incorporation placed the 
society on the same footing with all other parishes and religious societies 
not territorial, and that the society had a legal capacity to take and hold 
real and personal property, given to it by a will, in which the testator 
directed that the property should “ be applied for the benefit of schooling 
all the children belonging and residing in said parish.” Ib. 


. PARTITION. 


1. Under the Rev. Sts. c. 103, a joint tenant or tenant in common, though 
disseized, may maintain the process of petition for partition, if he has a 
present right of entry, as he might under the previous statutes. Marshall 
v. Crehore, 462. 

2. Before the passing of St. 1850, c. 278, a respondent, in the process of 
petition for partition, had no remedy for the improvements which he or 
those under whom he claimed might have made on the premises of which 
partition was sought. Ib. 


PARTNERSHIP. 


When one of two partners, with the consent of the other, sells and conveys 
one half of the effects of the firm to a third person, and the other partner 
afterwards sells and conveys the other half to the same person, such sales 
and conveyances are not prima facie void, as against the creditors of the 
firm, but are prima facie valid, against all the world, and can be set aside 
only by the creditors of the firm, upon their proving the transactions to be 
fraudulent as against them. Kimball v. Thompson, 283. 


See Set-orr, 1. Trusrer Process. 4. 
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PAUPERS. 


1. In an action against a town to recover for the support of a pauper whose 
settlement was once in that town, the burden of proving that he afterwards 
acquired a settlement in another town, is on the defendants. Inhabitants 
of Oakham v. Inhabitants of Sutton, 192. 

2. A person does not acquire a settlement in a town, under Rev. Sts. c. 45, 
§ 1, clause 4th, by having an estate of inheritance or freehold in the town, 
and living on the same three years successively, if he receive support as 
a pauper, during those three years, from the town in which he had his 
settlement. Ib. 

3. Support granted to a person, as a pauper, by the overseers of the poor of 
the town in which he has a settlement, will prevent his acquiring a settle- 
ment in another town in which he resides, although the act of the overseers, 
in granting such support, be not ratified by the town of whose poor they 
are overseers. Jb. 

4, The provision in the Rev. Sts. c. 46, § 15, that “ when any person shall 
be supported in any town, other than that in which he has his settlement, 
the town that is Jiable for his support shall not, in any case, be required 
to pay therefor more than at the rate of one dollar a week, provided the 
town that is liable for the support of the pauper shall cause him to be re- 
moved, within thirty days from the time of receiving legal notice that such 
support has been furnished,” does not apply to the case of the removal 
of a pauper after his decease, though before burial. Inhabitant of Webster 
v. Inhabitants of Uxbridge, 198. 


See Evipence, 12. Witt, 4. 


PLEADING. 


Parties. 


See Mecuanics’ Lien, 1. Ram Roap Corporation, 2. TRUSTEE 
Process, l. 


Declaration. 


See Easement, 1. Stanper, 1. Trespass. Way, 8. 


POLICE COURT OF LOWELL. 
See Limitations, &c. 2. 


PROMISSORY NOTE. 


1. A note in this form, viz. “$300. For value received, I promise to pay 
IF. & Co. three hundred,” is a good note for three hundred dollars. 
Sweelser v. French, 262. 

2. J., holding a note against W., who died solvent, and of whose estate his 
son G, was administrator, demanded payment of the note from G., and 
threatened to put it in suit, if it were not paid: A sale of W.’s real 
estate was necessary, in order to pay his debts, and a sale thereof, when 
this demand was made, would have been at a sacrifice: S., the widow 
of W., for the sake of preventing such sacrifice, guarantied payment of 
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the note, and received from G. a deed of his share of W.’s real estate ; 
and J. forbore to sue on the note, but did not give 8. notice that G. had 
not paid it: After a suit against G., as administrator, was barred by the 
statute of limitations, (Rev. Sts. c. 66, § 3,) J. sued S. on her guaranty. 
Held, that the guaranty was on a sufficient consideration, and that the 
omission to give S. notice of non-payment by G. furnished no defence to 
the suit, as she was not prejudiced by such omission. Johnson v. Wil- 
marth, 416. 

3. After a suit against an administrator, who was also one of the heirs of 
his intestate, who died solvent, was barred by the statute of limitations, 
(Rev. Sts. c. 66, § 3,) the administrator, by consent and agreement of the 
intestate’s widow, made a note, payable to her or order, for a debt due from 
the estate to W., and she indorsed it toW. Held, in a suit by W. against 
the widow, on this note, that it was given on a good and sufficient con- 
sideration. Wheaton v. Wilmarth, 422. 

4, D., as principal, and G., as surety, gave a joint note to T’. in March 1841, 
payable in April 1842: In April 1843, T. demised a farm to D. for one 
year, by a written lease, which contained a provision that the produce and 
profits of the farm should be holden for the payment (among other debts 
of D.) of the aforesaid note: ‘T. took no measures to obtain the produce 
of the farm, but permitted D. to dispose of it, without objection; and G. 
had no knowledge of said provision in the lease, until after D. had disposed 
of said produce. Held, ina suit by T. on the note, that his omission to 
obtain the produce of the farm and apply it to the payment or part pay- 
ment of the note, did not discharge G. from his liability to pay the note 
in full. Taft v. Gifford, 187. 

5. In an action by the payee of a negotiable note against two or more per- 
sons, as joint promisors, where one of the defendant’s names is on the face 
of the note, and the names of the others are on its back, without date and 
in blank, the legal presumption is, that all the names were signed at the 
same time. Benthall v. Judkins, 265. 

6. M. & D. made a note to F. & Co., not negotiable, and F. & Co., at the 
game time, wrote their names in blank on the back of the note, and M. & 
D. transferred it to A. Held, that A. had legal authority to write over the 
names of I’. & Co. a promise to pay the contents of the note to him, and 
that he might recover of them the amount of the note, in an action of 
indebitatus assumpsit on the money counts. Sweetser v. French, 262. 

7. The following notice, seasonably given, was held sufficient to bind the 
indorser of a note, which was made payable at a bank: “ April 20 1846, 
Mrs. 8. L. Wilmarth. Please to take notice that a note, signed by George 
L. Wilmarth, for three thousand dollars, indorsed by you, is due this day, 
and by me protested for non-payment. You are requested to pay the same 
to the holder. KE. F. Notary Public.’ Wheaton v. Wilmarth, 422. 

8. A. made a note payable to E. at a certain bank, and E. indorsed it in 
blank to C., who also indorsed it, and put it into the bank ; but whether it 
was discounted by the bank, or was received for collection merely, did not 
appear: After bank hours, on the last day of grace, the bank gave notice 
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4, 


to C. that the note was unpaid, and C., on the same day, put into the post 
office a notice, directed to E. at his place of residence, in these words 
“The note of A., which you indorsed, fell due this day, and remains un- 
paid. Please let me hearfrom you in regard to it.” Held, that this notice 
was sufficient to charge E. as indorser. Clark v. Eldridge, 96. 


See INTEREST. 


RAIL ROAD CORPORATION. 


. A shop, adjoining a rail road track, was destroyed by fire communicated 


by a locomotive engine of a rail road corporation; and while the shop was 
burning, the wind wafted sparks from it, across a street, sixty feet, upon 
a house, and set it on fire, whereby it was injured. Held, that the owner 
of the house was entitled to recover of the rail road corporation the dam- 
ages caused by the fire, under St. 1840, c. 85, § 1, which provides that 
when any injury is done to a building of any person “by fire communi- 
cated” by a locomotive engine of a rail road corporation, the said corpo- 
tation shall be responsible, in damages, to the person so injured. Hart v. 
Western Rail Road, 99. 

A.’s house, which was insured, was.injured by a fire communicated by a 
locomotive engine of a rail road corporation, and the underwriters paid to 
A. the amount of his loss, for which the rail road corporation was also by 
law responsible to him. Held, that such payment did not bar A.’s right 
to recover also of the rail road corporation, and that A., by receiving pay 
ment of the underwriters, became trustee for them, and, by necessary 
implication, made an equitable assignment to them of his right to recover 
of the rail road corporation ; and that the underwriters, on indemnifying 
A., might bring an action, in his name, for their own benefit, against the 
rail road corporation, and that A. could not legally release such action. Jb. 
Under the Rev. Sts. c. 389, § 57, which provide that a party, who is dis- 
satisfied with the estimate, made by county commissioners, of the damages 
caused by taking land for a rail road, “may apply for a jury to assess the 
damages, either at the same meeting at which such estimate shall be com- 
pleted and returned, or at the next regular meeting thereafter,” if a party 
applies for a jury, at the same meeting at which the estimate is completed 
and recorded, and a jury is then ordered, and a warrant therefor issued, 
he cannot, by merely omitting or refusing to proceed under that order and 
warrant, entitle himself to a jury on applying therefor at the next regula) 
meeting of the commissioners. Taylor v. County Commissioners, 449. 
Though an original petition for a jury to assess damages caused by the 
taking of land fora rail road is not seasonably filed, if it be after the regular 
meeting of the county commissioners next following that at which thev 
completed and returned their estimate of such damages, yet if such pe- 
tition be filed at the same meeting at which they complete and return suck 
estimate, and they thereupon, without notice to the rail road corporation 
pass an order and issue a warrant for the summoning of a jury, and the 
warrant is not served, they are authorized, and ought, upon motion of the 
land owner, though the motion be not made unul after their next regular 
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meeting, to issue an order of notice to the rail road corporation to show 
cause why a jury should not be summoned on the original petition; the 
first order for a jury being void, for want of such notice, and the original 
petition being still pending. Porter v. County Commissioners, 479. 

5. The provision in Rev. Sts. c. 24, § 19, that jurors for the assessment ot 
damages caused by the laying out of a highway shall be taken from “ the 
three nearest towns not interested,” means the three towns nearest to the 

‘ town in which the land lies, over which the highway is laid out: And by 
Rev. Sts. c. 39, § 57, this provision is extended to jurors for the assessment 
of damages caused by the laying out ofa rail road. Wyman v. Lexington 
& W. Cambridge Rail Road, 316. — 

6. Under Rev. Sts. c. 24, § 15, and c. 39, § 57, which direct that when two 
or more persons apply, at the same time, to the county commissioners, for 
a jury to assess damages caused by the laying out of a highway or rail 
road, “the said commissioners shall cause all such applications to be con- 
sidered and determined by the same jury,” the most proper course for the 
commissioners is, to issue a single warrant to an officer, reciting all the 
cases that are to be heard by the jury: If separate warrants for each case 
be issued by the commissioners, yet if the officer summon a single jury, 
who hear and determine each case, their verdicts will not be set aside 
merely because several warrants were irregularly issued. Ib. 

7. When several applications are made, at the same time, by owners ot 
lands in different towns, for a jury te assess damages caused by the laying 
out of a highway or rail road, the jurors are to be taken from three towns 
Nearest to the town in which the land of either of the applicants is 
situate: And when a single application, for such purpose, is made by one 
who owns lands in different towns, the jurors are to be taken from three 
towns nearest to either of the towns in which his lands are situate: This 
is all that is practicable under Rev. Sts. ¢. 24, § 15, and c. 39, § 57. Ib. 

8. It is not necessary that notice to jurors, who are drawn to assess damages 
caused by the laying out of a highway or rail road, should be served by a 
constable: Such notice may be served by the officer to whom the war- 
rant for summoning a jury is directed. Jb. 

9. On the hearing, before a jury summoned to assess damages caused to A 
by the laying out of a rail road over his land, he may give evidence of 
the price paid by the rail road company for the adjoining land of B. pur- 
chased by them: But an owner of adjoining land cannot legally be per- 
mitted to state to the jury what, in his judgment, is the value of that land, 
though he be a farmer who has occasionally bought and sold land; and 
if he be permitted to make such statement, the verdict of the jury will be 
set aside, although they were instructed, that opinions, except of experts, 
were not evidence, and that the facts and reasons on which any opinion 
or judgment was formed, were the evidence on which they must form their 
opinion. Ib. 

10. An act incorporating a rail road company provided that the capital stock 
should not exceed two thousand shares; that no assessments should be 
laid on the shares to a greater amount, in the whole, than one hundred 
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dollars; that the number of shares should be determined, from time to 
time, by the directors; and that as soon as two hundred and fifty shares 
should be subscribed, the company should proceed to construct and open 
the road: CC. subscribed for five shares, and the directors, after more than 
two hundred and fifty shares were subscribed, voted to close the subscrip- 
tion books of the capital stock, and passed no other vote fixing the num- 
ber of shares: CC, paid six assessments on his shares, but neglected to 
pay the seventh, and the treasurer of the company, pursuant to the Rev. 
Sts. c. 39, § 53, sold said shares at auction, for a sum insufficient to pay 
said assessment, and the company thereupon brought an action against C. 
to recover the deficiency. Held, that the vote of the directors to close the © 
subscription books for shares, on a given day, was in effect a vote fixing 
the number of shares at the number then subscribed for, as ascertained by 
said books, and lawfully fixed the number for the time being; that C.’s 
shares were legally liable to assessment; and that he was answerable for 
the deficiency sued for. Lexington § W. Cambridge Rail Road vy. 
Chandler, 311. 

11. When a defendant is sued as a stockholder in a rai] road corporation for 
the sum remaining due on an assessment upon his shares, after they are 
sold for non-payment of the assessment, it is competent and sufficient, for 
the purpose of showing him to be such stockholder, and liable for the 
assessment, to give evidence that he signed a subscription paper for shares, 
before the corporation was organized, that he attended the meeting of the 
stockholders for the organization of the corporation, and that he wrote and 
distributed votes, and himself voted, for directors. Jb. 

12, A by-law of a rail road corporation provided, that in case of a sale of 
shares for non-payment of assessments, the treasurer should give notice 
to the delinquent owner, when his residence was known, of the time and 
place of sale, by letter seasonably put into the mail. Held, that this by- 
law was directory to the treasurer, and not a condition precedent; and 
that a written notice of the time and place of sale, signed by the treas- 
urer, and delivered to the owner of the shares, or left at his dwelling- 
house, and received by him as soon as he was entitled to receive it by 
mail, was sufficient. Jb. 


f 
" 
. 
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RECOGNIZANCE. 


C. and M. entered into a recognizance before a justice of the peace, the 
condition of which was, that M. should enter, in the next court of com- 
mon pleas, the action of A. and B., brought before said justice, to eject 
M. from certain premises described in the complaint in said action, and 
transferred by said justice, at M.’s request, to said court — the title to said 
premises being brought in question by M.—and should pay all rents then 
due to said A. and B. for the use and occupation, by M., of said premises, 
and all intervening rent, damages and costs, and should do and receive 
that which said court should enjoin upon him: M. entered said action, 
according to said condition, and prosecuted it to final judgment against 
him; and an execution, issued against him for the costs of the suit, was 


2, 
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returned unsatisfied: The justice did not return the recognizance to the 
next court of common pleas, with the other papers in the case, and it was 
not filed in the clerk’s office till after said final judgment: After it was 
filed in the clerk’s office, A. and B. brought an action of debt on it against 
C., in the court of common pleas. Held, that the recognizance was a 
record of that court, within the meaning of the law, though not extended 
on the book of records; that it sufficiently showed, on its face, the cause 
of its caption, and the jurisdiction of the justice; and that A. and B. were 
entitled to recover of C. the rent due to them from M. at the date of the 
recognizance, and all intervening rent, and the costs of the aforesaid ac- 
tion. Benedict v. Cutting, 181. 


| RELEASE. 
See Arrorney, 2. Dern, 8. Ratz Roap Corporation, 2. 


RENT. 
See AssumpsitT, 2. Lanpiorp anp Tenant, 1. 3. 


REPLEVIN. 


See ConsTABLE. 


RESERVATION. 
See Deep, 5. 9. 


RETURN. 
See Taxes, 4. 5. 


REVIEW. 


. If objections to the mere form of an original writ can be taken by a de- 


fendant, on a writ of review sued out by him after he has been defaulted 
by mistake at the return term of the original writ, they must be taken at 
the return term of the writ of review, or they are waived. Brewer v. 
Sibley, 175. 

Whether objections to the mere form of an original writ can be taken ow 
a writ of review, quere. Ib. 


ROAD. 
See Way. 


SALE BY EXECUTORS AND ADMINISTRATORS. 
See Execurors, &c. 1-4. 


SCHOOLS. 
‘See Parisn, 3. 4. 


SENTENCE. 


When a defendant is convicted, at the same term of the court, upon two 


indictments on the Rey. Sts. c. 127, § 16, charging him with uttering and 
50 * 
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passing counterfeit coin as true, knowing it to be counterfeit, and alsa 
upon a third indictment on § 15 of the same chapter, charging him with 
having in his possession, at the same time, ten pieces of counterfeit coin, 
knowing them to be counterfeit, with intent to utter and pass them as true, 
the court is not authorized to adjudge him to be a common utterer of 
counterfeit coin, and pass a single sentence upon him as such, under § 17 
of that chapter. Murray v. Commonwealth, 514. 


| 
: 


SET-OFF. ; 
1, In a suit by a surviving partner, to recover a debt due to the firm, the 
defendant may set off a debt due to him from the surviving partner alone. 
Holbrook v. Lackey, 132. 
2. Under the Rev. Sts. c. 97, §§ 74-76, when an execution is delivered to 
an officer to be served, and the person who is the debtor therein delivers 
to the officer an execution against the person who is creditor therein, the 
officer cannot justify a refusal to set off the one against the other, by 
making a return that he had due notice of an assignment of the first exe- 
cution, at the time when it was put into his hands, and therefore could not 
set off the one against the other: ‘To justify the officer in refusing to 
make the set-off, it should appear, by the return, or otherwise, that the 
execution first delivered to him had been lawfully and in good faith 
assigned to another person, before the creditor in the second execution 
became entitled to the sum due thereon. Porter v. Leach, 482. 


SLANDER. 


1, A declaration, in an action for slander, alleged that the defendant falsely 
and maliciously said of the plaintiff, “she is a bad girl, a very bad girl, 
and unworthy to be employed by any company in Lowell; meaning there- 
by, that the plaintiff was a prostitute, and had been guilty of fornication, 
lewdness, lasciviousness and wantonness.” Held, that the declaration was 
insufficient, for want of averments and a colloquium that would warrant 
the innuendo. Snell v. Snow, 278. 

2. On the trial of an action for slander, a witness, who testifies to the words 
spoken by the defendant, cannot be permitted to state what meaning he 
understood the defendant to convey by the words. Jb. 


SPECIFICATION OF DEFENCE. 
See Evipence, 13. 14. Wirvyess, 5. 


SPECIFIC PERFORMANCE, 
See ARBITRAMENT, &c. 1. Egurry, 2. 


STATUTES CITED, EXPOUNDED, &c. 
STATUTES OF THE COMMONWEALTH. 
1783, c. 36. Administrator’s 1786, c. 67. Sheriff’s Jury 322 
Oath 235 1789, c. 19. Parish 511 
— c. 41. Partition 465 1791, c. 60. Estate Tail 491 
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1799, c. 81. Municipal Court 248 1837, c.210. Trustee Process 476 

1802, c. 135. Sheriff’s Jury 322 1838, c. 163. Insolvent Debt- 
1803, c. 154. Courts "248 ors 63, 169, 435, 537 
1814, c.173. Sheriff’s Jury 323 1839, c. 73. Limitation 25:3 
1817, c. 87. Equity 235 — c.151. Trespass 1138, 148 

c. 190. Administrator’s 1840, c. 84. Evidence of 
Oath 235 Marriage 144 
1825, c. 173. Bastardy 249 — oc. 87. Jurisdiction 311, 432 
1826, c. 107. Libel 77 1841, c. 20. Evidence of 

— c. 143. Schools 513 Marriage 144 

1828, c. 84. Parish in Brain- — c. 124. Insolvent Debt- 
tree 507 ors 63, 170, 172, 201 
1829, c. 124. Mortgage 209 1843,c. 72. Mortgage 202 
1836, c. 273. Specification 260 1850, c. 278. Partition 468 n. 

ReEvisED STaTuUrTEs. 

c. ‘7 ‘Taxes 93 c. 90. Service of Writ 497 
c. 15, § 33. Collector 94 c. 92. Suit on Joint Contract 260 
§ 71. Constable 303 c. 95. Juror 123, 325 
c. 23. Schools 513 c. 96. Set-off 134 
ce. 24. Highway 117, 119, 322 c. 97. Set-off 484 
c. 25. Highway 295, 299 ce. 100. Amendment ' 216 
c. 39. Rail Road 312, 323, 451, 481 - Pleading and Evidence 255 
c. 44. By-laws 542 c. 103. Partition 465 

c. 46. Paupers 196,199  c. 104, Landlord and Tenant 
c. 49. Bastardy 247, 381 186, 273 
c. 50. Lord’s Day 286 c. 107. Writ of Entry 301 
c. 59. Deed 80, 202, 496 c. 109. Trustee Process 472, 478 
c. 60. Notice to quit 277 c. 113. Impounding Cattle Ali 
Dower A415 c. 114. Arbitration 244 
c. 62. Devise 492 ce. 116. Mills 174 
c. 74. Statute of Frauds 202, 306, c. 117. Mechanics’ Lien 153 
386, 456, 523 c. 120. Limitations 130, 253 
c. 81. Equity 213,214 cc. 121. Costs 146, 148, 440 
c. 82. Libel 77 c. 127,§ 17. Sentence 515 
e 90, Attachment 209 ce. 133. Libel 77 

STREETS. 
See Way, 9. 
TAXES. 


1. A warrant to collect taxes, issued by assessors to a collector, does not 
authorize him to collect a tax by distress, unless it is accompanied with a 
tax list; but it is not necessary that the tax list should be annexed to the 


warrant. 


Barnard v. Graves, 85. 


2. Though a warrant to a collector erroneously direct him, for want of goods 
or chattels, whereon to make distress, for the space of twelve days after 
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demanding payment, (instead of fourteen days, as directed by the Rev 
Sts. c. 8, § 11,) to take the body, &c., yet if the warrant be in other 
respects sufficient, this error therein will not vitiate it, so as to render 
illegal a distress made by virtue of it, if, in making the hssenies's the warrant 
be executed according to law. Ib. 

3. Under the Rev. Sts. c. 8, § 8, a collector of taxes, who distrains goods, 
may post a notification of the sale thereof before the expiration of four 
days after the seizure. Jb. 

4, The return made by a collector, on his warrant, of his doings in making 
a distress for taxes, is so far an official act, as to be prima facie evidence 
in his favor, on the trial of an action against him for making the distress : 
And a demand by him of payment of a tax, before he made distress for it, 
may be shown by his return. Jb. 

5. In a collector’s return of his doings on a distress for a tax, he stated that 
he distrained a horse on the 6th of April, and on the 7th of April posted 
up a notification, at the B. B. House in D., of said distress, and of his 
intention to sell said horse at public auction at said house on the 11th of 
April; that he kept the horse four days and more, and posted up said 
notification more than forty eight hours before the sale, and sold the horse, 
within seven days after the seizure, at public auction, at said B. B. House, 
pursuant to said notification: On the trial of an action brought against 
the collector for taking and selling the horse, the original notification was 
produced, which was dated April 8th, and stated that the sale would be 
on the 11th of April, at the house of T.S.S.in D. Held, that the vari- 
ance between the return and the notification was immaterial; that the 
return must be taken to be true, until it should be impeached; and that, 
if impeached merely by showing facts which would equally well justify 
the collector, he might rely on such facts to sustain his justification. Jb. 

6. A collector’s notification of the sale of a horse, distrained for non-payment 
of a tax by the owner, need not mention the owner’s name, nor describe 
the horse, nor state the amount of the tax. Jb. 

7. When a collector of taxes is also a constable, his notification of a sale by 
him of personal property, distrained for non-payment of a tax, is not 
vitiated by his adding to his signature the word “constable,” instead of 
collector. Ib. 


TENANT IN COMMON. 

A tenant in common of land, who makes an agreement with the wife of his 
cotenant, that the cotenant shall have the sole occupation of the land, and 
pay him a certain sum therefor, cannot maintain an action for such occu- 
pation, if he does not prove that the cotenant had actual knowledge of 
such agreement, or that he authorized his wife to make it. Wilbur v. 
Wilbur, 404. 


See Morteaces, 9. Partition, 1. Trover, 2. 


TRESPASS. 
1. In an action of trespass for taking and carrying away goods, the omission 
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to state the value of the goods, in the declaration, is matter of form only, 
and is cured by pleading in chief as well as by verdict, and is not a ground 
of exception to the admission of evidence to prove the value. Baker v 
Baker, 125. 

2. A declaration, in an action of trespass quare clausum fregit, described the 
close as bounded northerly by land of S. and others, easterly by the old 
N. B. Turnpike, southerly by the road leading to W., and westerly on W 
River. Held, that this description sufficiently complied with Sé. 1839, ¢. 
151, § 3, which requires that “the close or place of the alleged trespass 
shall be designated by name or abuttals, or other proper description.” For- 
bush v. Lombard, 109. 

3. In an action of trespass, the declaration alleged that the defendant “ broke 
and entered the plaintiff’s dwelling-house in L., being the same dwelling- 
house occupied by the plaintiff, with force and arms, and did then and 
there imprison the plaintiff, for the space of one hour, without any legal 
or probable cause.” Held, that this was an action of trespass on real 
estate —an action of trespass quare clausum fregit — and that the place 
of the alleged trespass was sufficiently designated by name, according to 
the sete barat of St. 1839, c. 151, § 3. Sawyer v. Ryan, 144. 


See Costs 2. Deen, 6. 


“TROVER. 


1, When the plaintiff, in an action of trover, admits that the defendant, at 
the time of the conversion, had a lien on the goods for an ascertained 
amount, the rule of damages is the value of the goods, deducting the 
amount of the lien, and adding interest on the balance. fowler v. Gil- 
man, 267. 

2. A. furnished B. with upper leather to be made into boots, under a parol 
agreement between them, that the leather should remain A.’s until paid 
for: B. made boots, and for a while sent them to New York, to be sold 
by a commission merchant, who made acceptances for B. alone, and made 
remittances to B. alone: A parcel of boots, afterwards made by B. from 
upper leather so furnished by A., were attached as B.’s property, and were 
subsequently sold as such, on execution, by the attaching officer. Held, 
that A. was either the owner of the whole property in the boots, or was 
owner in common with B., and might, on either ground, maintain an action 
of trover against the officer for a conversion by the sale on execution. 


Bryant v. Clifford, 138. 
TRUSTEE PROCESS. 


1, A single plaintiff cannot summon himself, nor can several plaintiffs sum- 
mon one of their own number, as a trustee, in the process of foreign at- 
tachment: But the mere fact, that the name and addition of a plaintiff 
and of a trustee are the same in the writ, does not show that they are one 
and the same person; and therefore the court cannot legally dismiss the 
action, upon motion: ‘The identity of the plaintiff and trustee should be 
pleaded in abatement, in order that it may be traversed, and tried as a 
question of fact. Belknap v. Gibbens, 471. 
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2. Since the St. of 1837, c. 210, went into effect, a plaintiff, who sues out 
the process of foreign attachment, and attaches the property of the prin- 
cipal defendant, may proceed with the suit against him, although all the 
trustees are discharged, if the service on such defendant was made by 
reading the writ to him, or by delivering to him a copy thereof, attested 
by the officer who served it, or by leaving such copy for him at his dwell- 

_ Ing-house or last and usual place of abode. Jb. 

3. When a single trustee is summoned in the process of foreign attachment, 
and is described, in the writ, as of a town in the county in which the 
action is brought, and he comes in and alleges, in his answer, that he was 
not an inhabitant of that county, when the suit was commenced, but of 
another county, and that he had not, when the writ was served, any goods, 
&c. of the principal defendant in his hands, the court cannot, upon the 
motion of the principal defendant, dismiss the action upon the ground that 
it was brought in the wrong county. Nash y. Brophy, 476. 

4, When the principal defendant, in a process of foreign attachment, is a 
creditor of a firm, and not of the individual members of it, and one only 
of the firm is summoned, or named in the process, as trustee of such de- 
fendant, and he states in his answer that the debt due to such defendant 
has been paid to him unconditionally, since the service of the process, he 
cannot be held as trustee. Jb. 

5. An order of a city council, upon laying out a street, that a certain sum 
be paid, as damages, to a party over whose land the street was laid out, 
does not constitute a debt due from the city, and therefore does not make 
the city liable as trustees of such party, under the Rev. Sts. c. 109, which 
regulate the trustee process. Fellows v. Duncan, 332. 


USAGE. 

In an action for shoes sold and delivered, brought by a manufacturer in this 
State against a distant purchaser, evidence is admissible to show that 
when shoes are ordered, it is the usage and course of the shoe business, 
when no special mode of conveyance is mentioned by the purchaser, for 
the manufacturer to take the shoes to Boston, at his own risk and cost, and 
there deliver them to some regular line of packets running to the pur- 
chaser’s place of business, and take duplicate bills of lading, and forward 
one of them to the purchaser, by mail, and that from that time, the delivery 
is complete, and the purchaser takes the risk of loss. Putnam vy. Tillot- 
son, 517. 


USE AND OCCUPATION. 
See Tenant 1n Common. 


VARIANCE. 
See Evipence, 1. Taxes, 5. 


VERDICT. 
i When a jury are rightly instructed by the court, that their verdict should 
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be for the plaintiff, if they find two specific facts, and the jury return a 
verdict for the plaintiff, stating therein that they return such verdict on 
the ground that they find one of those facts, the court cannot order the 
verdict to be amended and entered as a general verdict for the plaintiff. 
Shapleigh v. Wentworth, 358. 

2 If, on the trial of a writ of entry against A. and B., there is any evidence 
against B., however slight, the court will not direct the jury, before find- 
ing as to A., to return a verdict for B., for the purpose of his being a wit- 
ness for A. Warner vy Bull, 1 


See AMENDMENT, 4. 


WAIVER. 
See Evipence, 10. 18. Lanptorp, &c. 3. Review, 1. Writ, 1. 2. 


— WAY. 


1. The common law, as to nuisances in a highway, is not repealed nor altered 
by the Rev. Sts. c. 24, § 61. Commonwealth v. King, 115. 

2. An indictment, which alleges that the defendant placed and continued a 
large quantity of stones on a part of a highway, and thereby narrowed 
and obstructed it, is not within § 61 of c. 24 of the Rev. Sts., which pro 
vides for the removal of a fence erected on a highway, and cannot be 
maintained on that section, although the proof be that the stones men- 
tioned in the indictment were a wall, made by the defendant, within the 
limits of the highway. Ib. 

3. It is an indictable offence at common law to place and continue, within 
the established limits of a highway, a wall, or stones, or any thing which 
obstructs the full enjoyment, by the public, of an easement co€xtensive 
with those limits, although such wall, stones, or other thing, be not placed 
and continued within that part of the highway which can be safely used 
for travel. Ib. 

4, The proper laying out of a town way, in distinction from a public high- 
way, may be presumed, by a jury, from long user and occasional repairs, 
with other circumstances tending to show that the way was originally laid 
out as such way. Commonwealth v. Belding’, 10. 

5. On the trial of an indictment for a nuisance in a road, caused by digging 
a ditch across it, the defendant introduced evidence that, at a remote period, 
a similar ditch, useful for draining certain meadow lands, was in the same 
place, and had been afterwards filled up; and he contended, that the nui- 
sance, with which he was charged, was the mere removal of a pre€xisting 
nuisance. Held, that if the road had been used more than forty years, 
without the incumbrance of the ditch, the right to reopen it had been 
lost. Ib. 

‘. When a party, who is indicted for obstructing a road, gives evidence that 
when he obstructed it, he opened a new and convenient way on his own 
land, which was used for seven or eight years, and until a bridge, which 
he built in the new way, was carried off by a flood, such evidence does 
not show an abandonment of the old road, nor furnish any defence to the 
indictment. Jb. 
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In a highway, running east and west, the wrought path was changed from 
the south to the north side of the space between the limits of the highway, 
leaving a steep descent between the new and the old wrought path; and 
the old path ceased to be a part of the wrought or travelled pathway: At 
a right angle with said highway, and running therefrom southerly, was a 
road leading to the house of A., which road, on a certain day, was wholly 
obstructed by snow; and there was, on the same day, a private pathway 
made by A., across his fields, from his house to that part of said highway 
where the wrought and travelled path had been changed, as aforesaid : 
While the road leading from said highway to A.’s house was thus ob- 
structed, he, knowing all the facts, was travelling, in a sleigh, along the 
newly wrought and travelled path in said highway, and turned his horse 
southerly, for the purpose of entering upon said private pathway, and in 
passing down the descent between the new and the old wrought and 
travelled path, his sleigh was upset, and he received an injury: He there- 
upon brought an action against the town that was bound to repair said 
highway, to recover damages for the injury which he received by reason 
of a defect therein. Held, that the action could not be maintained. 
Shepardson v. Inhabitants of Colerain, 55. 


. An action cannot be maintained against a town for damages alleged to 


have been caused to the plaintiff by the obstruction of a road by snow, 
by reason whereof he was prevented from travelling on the road, with his 
cattle and teams, and on foot, and from transporting his logs and timber 
to a saw mill, and from otherwise working in his wood lot, and about his 
logs and wood: And a declaration, setting forth such cause of action, 
is bad on demurrer. Holman v. Inhabitants of Townsend, 297. 

A city is liable, under Rev. Sts. c. 25, § 22, to pay damages to a person 
who receives an injury by the fall of an awning projected over the side- 
walk of a street by the owner of a building, if the awning be dangerous 
to travellers for the space of twenty four hours before the injury happens. 


Drake v. City of Lowell, 292. 


teat 


WILL. 


. Oliver Smith bequeathed to his executor, in trust, a large sum, to be 


secured at interest, and managed as an accumulating fund, until a board 
of trustees should be duly constituted and organized, and then that said 
sum should be paid over to such trustees, to be managed in the same man- 
ner; and he directed that said board of trustees should be constituted as 
follows; viz. that each of eight certain towns should annually, in March 
or April, at a legal town meeting, choose an elector, and that the several 
electors, thus chosen, should annually meet at N. on the first Wednesday 
of May, and elect three trustees, who should be a board of trustees for 
one year; provided, however, that the first choice of said electors, by the 
towns, and also their first meeting at N., might be made and holden at 
such convenient time, within one year after the testator’s decease, as the 
judge of probate should appoint, and that said trustees, thus elected at 
said first meeting, should hold their office till the first Wednesday of May 
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next following, and until others should be chosen in their place* The 
testator died in December 1845, and his will was not finally approved and 
allowed until July 1847: On the 10th of August 1847, the judge of pro- 
bate appointed the 30th of said August as the time for the eight towns to 
choose electors, and the 6th of September following as the time for the 
meeting of the electors at N., and electors were chosen and met at N. 
accordingly, and elected three persons to be trustees, who organized as a 
board of trustees, and demanded of the executor that he should pay over 
to them the sum aforesaid, according to the will; and on his refusal so to 
do, they brought a bill in equity against him. Held, that they were not 
legally constituted a board of trustees, because the judge of probate had 
no authority to direct town meetings, or a meeting of the trustees, to be 
held after the expiration of one year from the decease of the testator. 
Baker v. Smith, 34. 

2. A testator made the following devise in 1775: “I give to my brother 
W.’s son N., during his natural life, (after the decease of my wife,) and 
to his eldest male heir, and after his decease and to said male heirs and 
assigns forever, all and singular, my homestead,” &c.: At the time of 
making the devise, N. had no issue; but he afterwards had several chil- 
dren, of whom the third son alone survived him. Held, that N. took a life 
estate only, and that, at his decease, his surviving son took an estate in 
tail male. Canedy v. Haskins, 389. 

3. A testator made the following devise: I give unto my wife M. and to 
my youngest son N., her only child, all that part of my real estate (de- 
scribed ;) provided always, that if M. shall survive N., and N. die without 
issue, then I give said lands to M. for her life, and after her decease to my 
children, 8., A., M. and C., and their heirs forever, in equal portions ; pro- 
vided always, that if my son N. shall survive my wife M.,I give said lands 
to said N. and to the heirs of his body, and if he or they die without issue, 
then I give said lands to my children, S., A., M. and C., and to their heirs 
forever, in equal portions; provided always, that if my wife M. shall die 
before me, then I give said lands to my said son N. and to the heirs of his 
body; provided always, that if my son N. shall die before me, without 
issue of his body, then I give said lands to my wife M. for her sole use 
during her life, and after her decease I give the same to my children, S., 
A., M. and C., and to their heirs forever, in equal portions ; provided al- 
ways, that if my son N. die before me, leaving heirs of his body, then I 
give said lands to his said heirs, in the same manner, and on the like terms 
and conditions, as I have now given the same to my son N., either jointly 
with his mother, or to his own use, as events may prove; my meaning and 
intention being to give said lands to my said wife and my said son N., for 
their lives, and to the survivor of them, then to the children of said N., 
and in default of issue, then to my children, S., A., M. and C., and to their 
right heirs forever. If my said son N. should, at any time after my 
death and the death of his mother, be desirous of disposing of his interest 
in the lands devised to him in manner as aforesaid, my will is, that he 
should first offer the same to my eldest son, and if he refuse to purchase 
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the «ame, then to my next son, and so on in succession; and if they all 


refuse to purchase the same, then he is at liberty to sell his interest in the 
same to whomsoever he may see fit. 


The testator’s wife M. and his son N. survived him, and N. survived M.: 


4. 


5. 


Ww 


When the testator’s will was made, N. was unmarried ; but at the time of 
the testator’s death, N. was married and had children, who were living at 
the time when he made the deed hereinafter mentioned: After M.’s death, 
N. offered the lands, devised as above stated, to the testator’s elder sons, 
in succession, according to the testator’s will, and they all declined to 
purchase the same: N. afterwards conveyed said lands to W., in fee 
simple, by a deed of warrantry, in common form, with the usual covenants ; 
and W. brought an action of covenant broken against N. Held, that the 
will gave N. an estate tail, and that he had authority, by the Rey. Sts. 
c. 59, § 3, to bar the entail by his deed to W., and that W. could not 
maintain the action. Weld v. Williams, 486. 

S. bequeathed a fund to the town of F., the annual interest of which he 
directed to be applied for the support of his children, grandchildren or 
great grandchildren, if any of them should need support; otherwise, for 
the support of the poor of F.: N., a great grandchild of §., having a legal 
settlement in the town of M., was supported, as a pauper, by the town of 
W., and M. reimbursed W., and brought a bill in equity against the town 
of F. to obtain the sum thus expended for the support of N. Held, that 
the bill could not be maintained. Inhabitants of Marlborough v. Inhabitants 
of Framingham, 328. 

A testator, by one clause in his will, gave to his wife the use of all his 
property, real and personal, except one hundred dollars, as long as she 
should remain his widow; and in the next clause, he declared his will to 
be, that all his property, which should remain, after the death of his wife, 
or after she should cease to be his widow, should be divided equally among 
his children. Held, that the wife was entitled only to the interest of the 
money remaining in the executor’s hands, after settlement of his admin- 
istration account, and that he was to hold the principal during the wife’s 
life or widowhood, as trustee for the children. White v. Sawyer, 546. 


WITNESS. 


. In an action against the indorser of a note, the maker, if released by the 


indorser, is a competent witness for him. Wheaton v. Wilmarth, 422. 


. In an action brought by the assignees of an insolvent debtor to try the 


validity of a sale of chattels made by him shortly before ;eoceedings in 
insolvency were instituted against him, he is a competent witness for the 
purchaser, to prove that the sale was not made for such purpose, or with 
such intent and knowledge, as rendered it void against his creditors. 
Clark v. Gordon, 434. 


. On the trial of an action of trover against H. & E., the jury disagreed 


as to H., but found a verdict in favor of E., on which judgment was rer 
dered. Held, on a second trial of H., that E. was a competent witness for 
him. Lackey v. Holbrook, 131. 
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4. Ina suit by heirs, to recover land of which their ancestor died seized, 
upon the alleged ground that the sale thereof by his administrator, under 
a license, was fraudulent and voidable, the surety of the administrator, 
on his administration bond and also on the bond given by him on his ob- 
taining license to sell, is a competent witness. Blood v. Hayman, 231. 

5. When the right of all the inhabitants of a town to fish in a certain pond 
and creek is tried on the general issue, in a suit between two of them, 
the other inhabitants are competent witnesses to prove such right, although 
the defendant files a specification of defence, in which he sets fort. such 
right. Aliter, before St. 1836, c. 273, when such right was put in issue 
on a special pleain bar. Look v. Bradley, 369. 


See Verpict, 2. 


WORK AND LABOR. 
See AssumpsitT, 4. 


WRIT. 


1, An objection to a writ, that it has not a proper seal, is waived, if not 
taken at the first term of the defendant’s appearance. So of an objection 
to a writ, that the defendant is summoned “to answer to A. B. or his 
authorized attorney, C. D.” Brewer v. Sibley, 175. 

2. Though a writ, in which the damages are laid at more than seventy dol- 
lars, is served by a constable, who has no authority to serve it, yet if the 
defendant enters his appearance generally, and does not except to the 
service, at the return term, he waives the irregularity, and c nnot subse- 
quently take advantage of it. Smith v. Robinson, 165. 


See REvIEw. 


WRIT OF ENTRY. 
See Morreaag, 11. 12 
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